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Introduction 
On 16 March 2024, the Minister of Foreign Affairs requested the Advisory Committee on Issues of Public 
International Law (hereinafter: CAVV) to prepare an advisory report on the ILC topic of settlement 
of disputes to which international organisations are parties, devoting specific attention to disputes of 
a private law character to which international organisations are parties. The Minister expressed the 
expectation that the CAVV’s input could be of particular value in preparing ‘the commentary on this 
topic to be submitted by the Dutch government to the ILC in due course’. 1 
 
The CAVV notes that the ILC has not yet adopted any draft conclusions or guidelines concerning 
disputes of a private law character. Nor was a report of ILC Special Rapporteur Reinisch on this topic 
available at the moment of submission of this advisory report. However, based on two reports by the 
Special Rapporteur, the ILC did adopt six guidelines in 2023 and 2024 on the scope of the project, the 
terminology used and international disputes of a non-private law character. The Minister has not asked 
the CAVV to comment on these draft guidelines, at least not at this stage. In this advisory report, the 
CAVV will therefore confine itself to the subject of disputes of a private law character, in keeping with 
the request for advice.  
 
The CAVV would first like to emphasise the importance of this subject. The mandate of international 
organisations has been systematically expanded. This has been a factor in shaping international 
cooperation in many different fields, with positive consequences for international security, stability 
and prosperity. At the same time, it has increased the chance that individuals and other private legal 
entities such as businesses will suffer damage as a result of the actions of international organisations,2 
for example through non-performance of a contract3 or the commission of a wrongful act. Adequate 
systems should be put in place to settle these disputes,4 not least in the light of the right of access 
to justice. An obligation to provide for dispute settlement systems can be inferred from Article 2, 
paragraph 3 of the International Covenant on Civil and Political Rights (hereinafter: ICCPR), which 
obliges State Parties to ‘ensure that any person whose rights or freedoms [recognized in this Covenant] 
are violated shall have an effective remedy’. Although this provision is not binding on the United 
Nations (hereinafter: UN) as such (as it is not a party to the ICCPR), it could be argued that the essence 
of the right to a fair trial is of a customary law nature and is also important for an international 
organisation such as the UN. However, when this right is implemented, the specific institutional context 
of the organisation should be taken into account. In view of the specific powers that the organisation 
exercises, it cannot be expected that the legal protection afforded by the organisation will in all cases be 
identical to that which States should provide under Article 2, paragraph 3 of the ICCPR.5 

 

The establishment of adequate dispute settlement systems by international organisations is 
compensation for the immunity they enjoy, in principle, before national courts. However, this does not 
in any way mean that an organisation ceases to have immunity if it violates the obligation to provide 
for a dispute settlement system.6 After all, this would seriously hinder the autonomous functioning 
of the organisation. However, there is some case law, especially in Europe, indicating a link between 
the granting of immunity to the organisation and its provision of an adequate dispute settlement 
system.7 There is therefore some risk that national courts will not respect the immunity of international 
organisations if they do not provide for adequate dispute settlement. The CAVV would also point out 
that failure to establish dispute settlement mechanisms has negative consequences for the reputation 
and legitimacy of international organisations. This applies in particular to the UN, which holds itself out 
as an advocate of human rights.8 It is therefore very important that international organisations provide 
adequate dispute settlement systems.
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The issue of the settlement of disputes of a private law character to which international organisations 
are parties has already been partially addressed by the CAVV in previous advisory reports, in particular 
in reports no. 13 (2002) and no. 27 (2015). Part I of the present report sets out the key points of these 
previous reports. Part II outlines the systems provided by the United Nations (hereinafter: UN) for 
the settlement of disputes of a private law character to which it is a party, and then provides a critical 
assessment of these systems and makes recommendations for institutional development. Although 
the CAVV has chosen to pay special attention to one specific universal organisation, namely the UN, its 
considerations also have broader application as other international organisations, in particular the 
specialised agencies of the UN, have been inspired by the manner in which the UN settles disputes of a 
private law character. Nonetheless, international organisations can deal with disputes of a private law 
character in various ways. Part III describes the arrangements which the EU, as a regional organisation, 
has made in this regard. Finally, the report provides a summary of its recommendations. 
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― Part I 
CAVV’s previous position on disputes  
of a private law character to which  
international organisations are parties
 
As already noted in the introduction, the issue  
of the settlement of private law disputes to which 
international organisations are parties has 
already been partially addressed by the CAVV  
in previous advisory reports. 
 
In advisory report no. 13 (2002), the CAVV 
considered the UN’s responsibility under 
private law in the context of international peace 
operations. The CAVV advised at that time that 
the local claims review boards used by the UN 
in an internal procedure for settling disputes 
of a private law character concerning peace 
operations should ‘comply with the principle 
of independence, have several members and 
function in accordance with due process of law 
and that their decisions should be made public.’9 
The CAVV also advocated the establishment of a 
central claims commission to which the victims 
of wrongful acts committed during UN peace 
operations could submit a claim.10 

 

In advisory report no. 27 (2015) on the 
responsibility of international organisations 
in general, the CAVV noted that international 
organisations had still not provided an adequate 
claims procedure, ‘particularly for claims 
brought by third parties (i.e. by persons other 
than their employees)’.11 This was why the 
CAVV took the view that the national courts 
continue to play an essential role. The CAVV 
considered that in due course such a role could 
also eventually produce improvements in the 
dispute settlement system of the international 
organisation itself. 
 
 
― Part II 
Evaluation of dispute settlement  
systems established by the EU

The CAVV notes that gaps still exist in the systems 
of international organisations for settling disputes 
of a private law character. It will discuss the lack 
of legal protection at UN level in more detail 
below.  
 
 

Under Section 29 of the Convention on the 
Privileges and Immunities of the United Nations 
(1946), the UN is obliged to make provision for 
appropriate modes of settlement of disputes 
arising out of contracts or other disputes of a 
private law character to which the UN is a party.12 
The Convention on the Privileges and Immunities 
of Specialized Agencies (1947) provides that UN 
specialized agencies have a similar obligation.13  
 
Section 29 does not specify precisely what 
provisions the UN must make for the settlement of 
disputes of a private law character. In exercising 
this discretion the UN has introduced various 
provisions, under which there are also financial 
and temporal limits on the compensation that 
can be claimed by a third party.14 Below, the CAVV 
distinguishes between the provisions that the 
UN has made with regard to contractual disputes 
on the one hand (section 1) and disputes about 
wrongful acts (section 2) on the other. In section 
3, the CAVV discusses the scope of the concept 
‘dispute of a private law character’ and suggests 
ways of distinguishing disputes of this kind from 
other disputes (to which Section 29 does not apply 
as such). 
 
― 1 
Contractual disputes

Pursuant to Section 29, the UN has made specific 
provisions for settling contractual disputes. 
Such disputes are submitted to arbitration if 
negotiations prove unsuccessful. Commercial 
contracts to which the UN is a party contain a 
standard clause to this effect.15 Disputes relating 
to contracts with volunteers and possible related 
administrative and disciplinary decisions by the 
United Nations Volunteers are also settled through 
arbitration. The CAVV considers that the UN has 
made quite good provision for the settlement 
of contractual disputes, although, as explained 
below, improvements would be possible.  
 
The model conditions of contract used by the UN 
are easy to find. These have been made available 
by the Procurement Division of the UN Secretariat16 
so that they can be consulted both by parties 
and individuals before they enter into a private 
law contract with an international organisation. 
The number of contracts valued at over $150,000 
concluded each year (since 2012) is also shown on 
the site of the Procurement Division.  
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The Secretary General’s 1999 report on 
‘Procurement-related arbitration’17 makes 
recommendations for preventing disputes (of 
a private law character). The Office of Legal 
Affairs and the Procurement Division are 
closely involved in their implementation. Much 
importance is attached to instilling confidence 
among parties that possible disputes of a private 
law character will be dealt with fairly by the UN. 
However, it is advisable that standard contracts 
be used with due care by the departments of 
the Secretariat. For example, an online search 
revealed a contract between the United Nations 
System Chief Executives Board for Coordination 
(CEB) and the organisation that represents 
interpreters/translators within the UN, which 
contains a dispute settlement clause18 that barely 
defines what should happen if a dispute arises.  
 
Procurement takes place before a contract 
is concluded. Parties must register and, if 
approved, will be placed on a roster enabling 
them to participate in these often complicated 
procurement procedures. It follows that parties 
know exactly what they are getting into. Detailed 
information about the procurement procedures 
and the registration of parties can be found on 
the Procurement Division’s website. An annual 
conference with participants from the EU and the 
UN is organised by the European Procurement 
Forum, Inc (EUPF)19 in preparation for the UN 
procurement procedures.  
 
A Procurement Manual has also been posted 
online.20 This is publicly accessible, but is 
intended for UN staff. The manual does not 
contain anything about the settlement of 
disputes that may arise between the tenderer 
and the UN during the procurement stage. 
The site does explain how complaints should 
be submitted, but not how they are handled.21 
Information on the site about the handling 
of these complaints, in the form of dispute 
settlement, would enhance transparency.22 
A separate arbitration agreement could be 
concluded ex post facto. The UN already does this 
in disputes of a private law character involving 
non-commercial contracts, where no arbitration 
clause has been included in the contract itself. 
Such an agreement is then concluded specifically 
for that single dispute, and is otherwise 
consistent with the standard clauses.23  
 

The CAVV would also note that no proper 
provisions are in place for the settlement of 
disputes between the UN and interns. The United 
Nations Dispute Tribunal (hereinafter: UNDT), 
which has jurisdiction over disputes between the 
UN and its employees, has no jurisdiction over 
disputes between the UN and interns.24 The UN 
Joint Inspection Unit recognised in 2018 that an 
internal appeal mechanism should be available to 
interns.25 The CAVV agrees with this proposal.  
 
Where necessary, many of the disputes of a 
private law character between the UN and 
private parties, particularly commercial parties, 
are submitted for arbitration to the Permanent 
Court of Arbitration (hereinafter: PCA). The 
PCA has made proposals for an accelerated and 
cheaper method of dispute settlement through 
arbitration.26 These include using one arbitrator 
instead of three, conducting discussions online 
and avoiding the printing of documents.27 

 

The CAVV considers that there is much to be said 
for a system in which the PCA, as an independent 
mechanism operating outside the UN framework, 
has jurisdiction in all cases for the settlement of 
contractual disputes to which the UN is a party. 
The CAVV thus endorses the position taken by 
Thomas Henquet in his book The Third-Party 
Liability of International Organisations: Towards 
a ‘Complete Remedy System’, where he proposes 
a two-tier dispute resolution system under the 
auspices of the PCA, consisting of a first instance 
body and an appellate body.28 
 
― 2 
Wrongful acts

In the case of disputes about wrongful acts, the UN 
uses arbitration for acts committed at its New York 
headquarters and duty stations.29 Commercial 
insurance provides the solution for disputes 
arising from accidents caused by UN vehicles used 
for official purposes.30 These arrangements do not 
warrant any further comment by the CAVV.  
 
Where wrongful acts are committed in the 
course of UN peacekeeping operations, UN Status 
of Forces Agreements (SOFAs) concluded with 
the receiving state provide, in principle, for the 
establishment of standing claims commissions.31 
In practice, however, no such commissions are 
established, as the UN itself acknowledges;32 
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‘[c]ontracts and other matters incidental to the 
performance by the Agency of its main functions 
under its constitutional instruments and not to the 
actual performance of its constitutional functions’; 
these are disputes to which private law applies 
in principle and which could be brought before 
national courts if there were no immunity.41 Apart 
from contracts, practical examples of claims which 
are, intrinsically, of a private law character (and 
from which, for example, states do not enjoy 
immunity)42 include claims for wrongful acts, 
claims concerning property and claims for unjust 
enrichment,43 or defamation.44

However, the precise meaning of ‘dispute of a 
private law character’ is not always obvious. 
International law does not distinguish between 
private and public law as such. Moreover, the 
answer to the question of whether a claim is 
of a private or public law character can differ 
from one national legal system to another.45 
Like Thomas Henquet, the CAVV nevertheless 
proposes that the following criteria be used when 
determining whether a dispute is of a private law 
character: (i) the nature of the claimant (individual 
or private legal entity), (ii) the damage sustained 
(personal injury, illness or death, and property 
loss or damage), (iii) the remedy requested 
(compensation),46 (iv) the use of an agreement 
governed by private law (in the case of contractual 
obligations), and (v) the fact that the dispute does 
not relate to the performance of the organisation’s 
mandate under its constitution. This means, for 
example, that disputes relating to decision-making 
within the organisation and involving policy 
choices are not of a private law character.  

The CAVV notes that it can sometimes be difficult 
in practice to determine the precise character of a 
dispute, even if the specified criteria are applied. 
This is particularly true in the case of disputes 
arising from damage caused by institutional 
negligence in the course of operational action by 
an organisation, for example a military mission 
or peace mission that derives its mandate from 
a resolution of the organisation concerned, such 
as a UN Security Council resolution.47 The CAVV 
advises the Minister to request the ILC to provide 
clarification about this.  

The CAVV would also point out that even where a 
dispute is clearly of a private law character it may 
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instead, the UN uses an internal administrative 
procedure based on local claims review boards.33 
The CAVV considers that these review boards do 
not meet the minimum requirements of the rule 
of law, particularly because the international 
organisation concerned is then the judge in 
its own case (as the CAVV observed as long 
ago as 2002),34 but also because decisions of 
these review boards are not made public.35 
The CAVV believes that it is high time that the 
UN endeavoured to establish independent 
standing claims commissions as, all too often, 
victims are deprived of any meaningful dispute 
resolution.36 Consideration could also be given 
to establishing, especially for complex disputes, 
a central appellate body (either a permanent 
central claims commission or an international 
court), possibly under the auspices of the PCA.37 
The CAVV is not in favour of extending the 
jurisdiction of the UNDT, which is at present 
used only for disputes between the UN and its 
officials,38 since disputes about wrongful acts 
differ fundamentally from disputes about civil 
service law and therefore require different 
expertise.  

Independent claims commissions or courts 
should settle disputes primarily on the basis of 
the existing UN Liability Rules39 (or possibly after 
those rules have been revised by the UN); they 
may also apply general principles of law.40 In the 
interests of transparency and legal certainty, all 
decisions should be published. 

― 3 
Definition of disputes of a private law character

Only disputes of a private law character fall 
within the scope of Section 29 of the Convention 
on the Privileges and Immunities of the UN. 
Usually, it will be fairly clear whether a dispute 
is of a private law character, for example a 
dispute involving a contract for the supply of 
goods or services. However, that is not always 
the case. To distinguish disputes of a private law 
character from other disputes (of a public law/
policy character), the CAVV suggests adopting 
the position taken in the travaux préparatoires of 
the Convention on the Privileges and Immunities 
of the Specialized Agencies. It is apparent from 
these travaux préparatoires that it was assumed 
that claims of a private law character relate to 
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still be unclear precisely what law applies to the 
dispute. If a contract contains a choice of forum 
clause (for example, the designation of a specific 
arbitral tribunal), this does not automatically 
mean that the parties are also making a choice 
about the applicable contractual law. The CAVV 
believes that a choice of law clause is conducive 
to legal certainty. In the absence of a choice of 
law, the CAVV proposes that general principles 
concerning commercial contracts should be 
applied, for example the UNIDROIT Principles of 
International Commercial Contracts.48 

 

The CAVV also considers that the independent 
commissions or courts, to which reference has 
already been made, should have the authority, 
possibly under the auspices of the PCA, to 
determine in preliminary proceedings whether 
a dispute is of a private law character within 
the meaning of Section 29 (a condition for the 
exercise of jurisdiction). Hitherto, the final 
decision on whether a dispute is of a private law 
character has always been made by the UN itself. 
The CAVV considers the absence of independent 
assessment in such matters to be undesirable,49 
and takes the view that only an independent 
body can make a definitive decision on the 
character of a dispute.
 
― 4 
Disputes of a non-private law character

The Minister requested that the CAVV pay specific 
attention in its report to disputes of a private law 
character to which international organisations 
are parties. Relevant legal instruments, such as 
Section 29 of the UN Convention, usually only 
stipulate that the organisation has an obligation 
to make provision for modes of settling disputes 
of a private law character. However, as explained 
in the introduction, it follows from the right of an 
individual to a legal remedy that international 
organisations should, in principle, always provide 
for dispute settlement. Whether or not a dispute 
is classified as being of a private law character 
is therefore of only secondary importance to the 
CAVV. Even if an organisation such as the UN 
is only obliged under its own institutional law 
to ensure that a legal remedy is available for 
disputes of a private law character, it stands to 
reason that a legal remedy should be available 
in cases in which a human rights violation may 
have been committed. In practice, this means that 

if a dispute is not of a private law character (and 
therefore falls outside the scope of Section 29 as 
far as the UN is concerned), there is a legitimate 
expectation that a legal remedy will nonetheless be 
provided, in particular if the dispute concerns an 
alleged human rights violation.50 The CAVV notes, 
however, that in some cases national courts do not 
consider claims relating to the acts and omissions 
of states during foreign (military) missions to be 
justiciable if the claims relate to political policy or 
military activities.51 The CAVV recommends that 
the Minister request the ILC to indicate whether 
this approach should also apply to disputes 
involving international organisations. 
 
In this section, the CAVV briefly discusses, by way 
of example, legal remedies for disputes regarding 
sanctions imposed on individuals by the UN 
Security Council (for example, freezing of assets 
and entry bans). In principle, disputes about 
sanctions are of an administrative law character 
rather than a private law character.  
 
The CAVV believes that the current settlement 
system for disputes concerning UN sanctions 
leaves something to be desired. At present, 
persons placed on a sanctions list by the UN 
Security Council can generally only complain 
about this to a ‘focal point’. Such a focal point is 
nothing more than a mailbox which forwards 
delisting requests to the state or states that placed 
the person on the list or the state of which the 
person has the nationality (or where the person 
has the right to reside).52 It can therefore hardly 
be regarded as an adequate dispute settlement 
mechanism. The CAVV is more positive about the 
establishment and functioning of the independent 
ombudsperson for the ‘1267’ sanctions regime 
(ISIL/Al-Qaida).53 The UN established the office 
of ombudsperson mainly as a result of pressure 
from the Court of Justice of the European Union 
(which, in the Kadi case, reviewed whether the 
EU regulation implementing UN resolution 1267 
was compatible with European fundamental 
rights).54 Although the ombudsperson cannot 
make binding decisions, a recent study shows 
that, mainly due to the mechanism of reverse 
consensus, the UN generally follows the 
ombudsperson’s recommendations for delisting.55 
It should be noted, however, that cases are known 
to have occurred in which the 1267 Sanctions 
Committee removed a person from the list on the 
recommendation of the ombudsman, but then 
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placed that person on another sanctions list over 
which the ombudsman had no jurisdiction.56 This 
practice is undesirable and violates the principles 
of the rule of law.57 

 

In any event, the CAVV regards the office of 
ombudsperson as a good dispute resolution 
mechanism for sanctions as it operates 
independently and provides a form of 
accountability for the complainant. An 
ombudsperson mechanism should also be 
adopted for other UN sanctions regimes. In 
due course, however, the UN should consider 
establishing an independent sanctions court at 
UN level; this could be either a chamber of the 
central claims commission mentioned above or 
a court. After all, it may be doubted whether the 
use of an ombudsperson as a dispute resolution 
mechanism is sufficient in terms of the right of 
access to the courts.58 
 
 
― Part III 
Disputes of a private law character and 
the European Union

The system adopted by the European Union 
(hereinafter: ‘EU’ or ‘Union’) for settling 
disputes of a private law character involving 
EU institutions or other EU bodies, agencies or 
entities distinguishes between the contractual 
and non-contractual liability of the Union.59  
 
― 1 
Contractual liability of the EU

Contractual liability has traditionally been 
regulated by the arrangements currently 
provided for in Article 272 of the Treaty on the 
Functioning of the European Union (hereinafter: 
TFEU), under which the EU Court of Justice 
(in practice, the General Court under Article 
256, paragraph 1 TFEU) has jurisdiction to give 
judgment pursuant to any arbitration clause (in 
French: ‘clause compromissoire’) contained in a 
contract concluded by or on behalf of the Union, 
whether that contract be governed by public or 
by private law. There is important case law on 
this subject, which has not been analysed all that 
frequently.60 In the absence of such a clause, the 
EU courts cannot rule on claims for contractual 
damages as Article 274 TFEU gives national 

courts and tribunals general jurisdiction over 
disputes to which the Union is a party.61 Under 
Article 340, paragraph 1 TFEU, the contractual 
liability of the Union is governed by the law 
applicable to the contract in question.62

In practice, the Union does not rely on the 
arbitration clause referred to above in the case 
of contracts relating to the procurement of goods 
and services. Such contracts contain a choice of 
law clause that refers to EU law, as supplemented 
by the national law of the member state in whose 
territory the relevant institution (or service, body, 
agency, etc.) is established.63 These contracts 
currently refer to the jurisdiction of the national 
courts of the member state concerned.  
 
On the other hand, contracts in which the EU 
awards a grant, for example in the fields of 
research, education and culture, generally contain 
an arbitration clause of the kind referred to 
above. Where grants are awarded in the context 
of the Union’s external relations and the funds 
are managed by a partner organisation (a practice 
referred to as ‘indirect management’) which is 
not located in the EU, the Belgian courts are often 
given jurisdiction because this enables the third 
countries concerned to enforce their rights.64

― 2 
Non-contractual liability of the EU

The non-contractual liability of the Union has 
traditionally been governed by the provision 
currently enacted in Article 340, paragraph 
2 of the TFEU, under which ‘[i]n the case of 
non-contractual liability, the Union shall, in 
accordance with the general principles common 
to the laws of the Member States, make good 
any damage caused by its institutions or by its 
servants in the performance of their duties.’ 
According to the settled case law of the Court 
of Justice, the action for damages under the 
second paragraph of Article 340 of the TFEU was 
introduced as an autonomous form of action, 
with a particular purpose to fulfil within the 
system of actions and subject to conditions 
on its use dictated by its specific purpose.65 
Despite this specific form of action, there is 
widespread criticism of the very restrictive 
conditions imposed by the Court of Justice’s case 
law in this regard, as a result of which only a 
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few cases (around 8%)66 result in the award of 
compensation. One such comment is that ‘the 
loud barking of the principle of liability rarely 
leads to a bite. In practice, the claimant has many 
hurdles to overcome in order to succeed in a 
claim for breach of EU law and it is, therefore, 
not surprising that most runners never reach the 
finish line.’67 The CAVV agrees with this criticism. 
 
Nonetheless, an important evolution has taken 
place in recent years in the area of ​​the Union’s 
non-contractual liability for sanctions (known 
in EU terminology as ‘restrictive measures’), 
with the General Court and the Court of Justice 
concluding in a number of cases that there had 
been a ‘sufficiently serious breach’ and awarding 
compensation. 68

 
― 3 
Interim conclusion

This brief overview of EU practice illustrates 
the diversity of the approach adopted by 
international organisations to disputes of a 
private law character and the uniqueness 
of the EU approach, with the liability of the 
organisation being largely ‘internalised’, either 
through the arbitration clause conferring 
exclusive jurisdiction on the Court of Justice or 
through a choice of law clause providing that EU 
law, as supplemented by the law of a member 
state, is applicable. This approach may perhaps 
be difficult to transpose to other international 
organisations that do not have a court with 
exclusive jurisdiction. On the other hand, the 
CAVV considers that the overview shows that 
the practice of the Union, especially in the case 
of non-contractual claims for compensation, 
is also vulnerable to criticism (and capable of 
improvement), in particular because of the very 
restrictive conditions imposed by the Court of 
Justice in this respect.69



  
At the request of the Minister, the CAVV has 
examined in this advisory report the settlement 
of disputes to which international organisations 
are parties, in particular disputes of a private law 
character. The ILC is preparing draft guidelines 
on this subject. The report can be summarised as 
follows:  
 
1.	� International organisations should make 

provision for adequate systems for the 
settlement of disputes of a private law 
character with individuals and legal entities, 
not least in the light of the right of access to 
justice.

2.	� The provision of adequate dispute settlement 
systems reduces the risk that national courts 
will not respect the organisation’s immunity. 
It would also enhance the reputation and 
legitimacy of the organisation. 

3.	� The CAVV points out that under Section 29 
of the Convention on the Privileges and 
Immunities of the United Nations (1946), 
the UN is obliged to make provision for 
appropriate modes of settlement of disputes 
arising out of contracts or other disputes of 
a private law character to which the UN is a 
party. 

4.	� The CAVV considers that the UN has made 
quite good provision for the settlement of 
contractual disputes. In principle, the UN 
uses arbitration agreements for this purpose. 
Nonetheless, improvements are possible. This 
is particularly true in the case of disputes 
about procurement procedures and contracts 
with interns. An accelerated and cheaper 
form of arbitration is also a possibility. 
Moreover, consideration could be given to 
making the Permanent Court of Arbitration 
competent to settle all contractual disputes to 
which the UN is a party. 

5.	 �The CAVV believes that the settlement of 
disputes concerning wrongful acts committed 
in the course of UN peace operations leaves 
something to be desired. The CAVV urges the 
UN to finally establish independent standing 

claims commissions for this purpose. The UN 
could also establish a central appeals body, 
in the form of a permanent central claims 
commission or an international court, possibly 
under the auspices of the Permanent Court of 
Arbitration. 

6.	� An independent body should determine 
whether a dispute is of a private law character, 
with a view to the application of Section 
29 of the Convention on the Privileges and 
Immunities of the UN. After all, if a final 
decision on this were to be taken by the UN, it 
would be acting as judge in its own cause.

7.	� The CAVV considers that private law disputes 
relate to claims that are intrinsically of a 
private law character. The following are the 
main criteria to be applied in this assessment: 
(i) the nature of the claimant (individual 
or private legal entity), (ii) the damage 
sustained (e.g. personal injury or property 
loss or damage), (iii) the remedy requested 
(compensation), (iv) the use of a contract 
governed by private law (in the case of 
contractual obligations), and (v) the fact that 
the dispute does not relate to the performance 
of the organisation’s mandate under its 
constitution. 

8.	� The CAVV recommends that the Minister 
request that the ILC provide clarification of 
the precise difference between disputes of a 
private and non-private law character. The 
nature of a dispute is not always obvious, 
particularly in the case of disputes arising 
from damage caused by institutional 
negligence in the course of an organisation’s 
operational activities. The CAVV takes the 
position that international organisations 
should also put in place settlement procedures 
for disputes of a non-private law character to 
which individuals are parties, in particular 
where the disputes involve alleged violations 
of human rights. Legal remedies for such 
disputes are currently inadequate. 

9.	� The CAVV considers that the mechanism 
of the independent ombudsperson for the 

12

Conclusion and advice
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‘1267’ sanctions regime (ISIL/Al-Qaida) 
has functioned well and proposes that it 
be applied to other UN sanctions regimes 
as well. In the long term, the UN could 
consider establishing an independent court 
for sanctions and other disputes of a non-
private law character to which individuals are 
parties. 

10.	�International organisations deal with disputes 
of a private law character in various ways. In 
this advisory report, the CAVV has dealt with 
not only the UN but also the EU. The EU has 
adopted a fairly unique approach in which 
the liability of the organisation is largely 
‘internalised’, either through a contractual 
arbitration clause conferring exclusive 
jurisdiction on the Court of Justice or through 
a choice of law clause providing that EU law, 
as supplemented by the law of a member 
state, is applicable. In practice, however, 
the Court of Justice imposes very restrictive 
conditions on non-contractual claims for 
compensation against the EU. 
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Law Review (46) 2021, pp. 345-363; L. Lebon, 

‘Quelle responsabilité contractuelle de l’Union 

européenne ?’, Revue des affaires européennes, 2015, 

pp, 127-141.

61	�� ‘Save for the powers conferred by the Treaties on the 

Court of Justice of the European Union, disputes to 

which the Union is a party are not excluded from the 

jurisdiction of the courts or tribunals of the Member 

States.’, See K. Lenaerts, K. Gutman and J.T. Nowak, 

EU Procedural Law, 2nd ed., Oxford University Press 

2023, pp. 589-613.

62	� The EU Court of Justice has provided important 

clarification on this point in its recent case law: 

if the parties decide, in their contract, to confer 

on the EU judicature, by means of an arbitration 

clause, jurisdiction over disputes relating to that 

contract, that judicature will have jurisdiction, 

independently of the applicable law stipulated in 

that contract, to examine any infringement of the 

Charter or of the general principles of EU law. Even 
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when implementing such a contract, the European 

Commission remains subject to its obligations under 

the Charter and the general principles of Union law. 

EU Court of Justice, 16 July 2020, ECLI:EU:C:2020:575 

(Inclusion Alliance for Europe GEIE v. Commission), 
paras. 80 and 81, with reference to EU Court of 

Justice, 16 July 2020, ECLI:EU:C:2020:576 (ADR 
Center v. Commission), para. 86. For an application 

in connection with the principle of legitimate 

expectations (under Belgian law as well), see EU 

General Court, 26 July 2023, ECLI:EU:T:2023:438 

(Engineering – Ingegneria Informatica SpA v. 
Commission), paras. 106-109.

63	� The following is an example of a type of clause used 

for the European Parliament: ‘Le droit de l’Union 

européenne complété par la loi belge s’applique au 

présent contrat’: see article I.12, para. 1, Contrat-

cadre type de prestation de services, contrat 

interinstitutionnel COMM/ME-AV/FWC/2013/9, 

https://www.europarl.europa.eu/tenders/2014/

dgcomm/100201/20140326/16.1020822-1_FR_FWC.pdf. 

64	� Compare, for example, the following two types of 

clause mentioned in Article 13 (‘Applicable law 

and the settlement of disputes’) of the Contribution 

Agreement Manual – June 2023 (https://

international-partnerships.ec.europa.eu/document/

download/85241e26-af12-400a-86e4-8aa7517010fa_

en?filename=contribution-agreement_manual_

en.pdf): 13.2 ‘Where the Organisation is not an 

International Organisation, and the European 

Commission is the Contracting Authority, this 

Agreement is governed by EU law, complemented – 

if necessary – by the relevant provisions of Belgian 

law. In the absence of an amicable settlement in 

accordance with Article 13.1 above, the General 

Court, or on appeal the Court of Justice of the 

European Union, has sole jurisdiction. Such actions 

must be brought under Article 272 of the Treaty on 

the Functioning of the EU (TFEU). Notwithstanding 

the foregoing sentence, where the Organisation 

is not established or incorporated in the EU, 

any of the Parties may bring before the Brussels 

courts any dispute between them concerning 

the interpretation, application or validity of the 

Agreement, if such dispute cannot be settled 

amicably. Where one party has brought proceedings 

before the Brussels courts, the other party may 

not bring a claim arising from the interpretation, 

application or validity of the Agreement in any 

other court than the Brussels courts before which 

the proceedings have already been brought.’ and 

13.3 ‘Where the Organisation is not an International 

Organisation and the European Commission is 

not the Contracting Authority, the Agreement 

shall be governed by the law of the country of 

the Contracting Authority and the courts of the 

country of the Contracting Authority shall have 

exclusive jurisdiction, unless otherwise agreed by 

the Parties. The dispute may, by common agreement 

of the Parties, be submitted for conciliation to the 

European Commission. If no settlement is reached 

within one hundred and twenty (120) days of the 

opening of the conciliation procedure, each Party 

may notify the other that it considers the procedure 

to have failed and may submit the dispute to the 

courts of the country of the Contracting Authority.’

65	� See, for example, EU Court of Justice, 5 September 

2019, ECLI:EU:C:2019:672 (European Union v. 
Guardian Europe Sàrl), para. 49.

66	� See R. Mańko, ‘Action for damages against the EU’, 

European Parliament Research Service, PE 630.333, 

2018, p. 8.

67	� C. Van Dam, EU tort law, 2nd ed, Oxford University 

Press, 2013, p. 50. For other critical voices, see the 

authors cited in R. Mańko, ‘Action for damages 

against the EU’, European Parliament Research 

Service, PE 630.333, 2018, pp. 8-9.

68	� See, in particular, the groundbreaking judgment 

of the EU Court of Justice of 30 May 2017 in 

EU:C:2017:402 (Safa Nicu Sepahan v. Council), para. 

31, where the Court recalls that a breach of EU law 

‘will, in any event, clearly be sufficiently serious 

if it has persisted despite a judgment finding the 

breach in question to be established, or despite a 

preliminary ruling or settled case-law of the Court 

on the matter from which it is clear that the conduct 

in question constituted a breach.’ In paras. 35-40 the 

Court applies this principle to the field of restrictive 

measures and concludes that ‘the obligation on 

the Council to provide, in the event of a challenge, 

information or evidence substantiating the reasons 

for the adoption of restrictive measures against a 

natural or legal person was already apparent, at the 

time when the provisions at issue were adopted, 

from well-established case-law of the Court’ (para. 

40). The Court of Justice upheld the finding of the 

General Court that ‘the breach of that obligation 

over a period of almost three years constituted a 

sufficiently serious breach of a rule of law intended 

to confer rights on individuals’ (ibid.); see also 

S. Thanou, ‘Individual restrictive measures and 

actions for damages before the General Court of 
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the European Union’, ERA Forum (20) 2020, pp. 

599-614, at p. 608. For a recent case, see also EU 

General Court, 1 February 2023, ECLI:EU:T:2023:26 

(Klymenko v. Council).

69	� See also, however, the observation by M. Wathelet, 

Contentieux européen, 2nd ed., Larcier 2014, p. 318: 

‘Il est extraordinaire de trouver dans un texte de 

droit international la possibilité d’attaquer une 

organisation internationale en responsabilité 

extracontractuelle devant une juridiction, dont à 

la fois la compétence et les arrêts sont obligatoires 

pour elle.’
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List of abbreviations
 
CAVV 
Advisory Committee on Issues of Public International Law 
 
CEB 
United Nations System Chief Executives Board for Coordination 
 
ECtHR 
European Court of Human Rights 
 
EUPF 
European Procurement Forum, Inc 
 
ICJ 
International Court of Justice 
 
ILC 
International Law Commission 
 
ICCPR 
International Covenant on Civil and Political Rights 
 
PCA 
Permanent Court of Arbitration 
 
UNDT 
United Nations Dispute Tribunal 
 
UN 
United Nations 
 
TFEU 
Treaty on the Functioning of the European Union
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