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 Introduction  
On 28 March 2023, the House of Representatives of the States General asked the Advisory Committee 
on Issues of Public International Law (CAVV) to draw up an advisory report on the considerations 
surrounding the recognition of the Holodomor as genocide.1 The Holodomor, which occurred in 1932 
and 1933 on the territory of Ukraine, then part of the Soviet Union, was a man-made famine that 
resulted in the deaths of millions of people.2 Famines also occurred in other parts of the Soviet Unions.3 

It is widely believed that these famines were caused by the collectivisation of agriculture and grain 
requisitions by the Soviet Union under the leadership of Joseph Stalin.4 

It should be noted at the outset that the CAVV has no fact-finding mandate. In other words, it does 
not examine whether the events of 1932-1933 can be characterised as genocide. The House of 
Representatives asked the CAVV to investigate the temporal aspect, with a focus on the law applicable 
at the time of the Holodomor, given the fact that the Genocide Convention was only adopted in 1948. 
The House of Representatives further asked the CAVV to examine what steps the Netherlands could 
take if it wished to pursue international procedures relating to the investigation of this issue.

The CAVV recalls that in 2017, together with the External Adviser on Public International Law (EVA), 
it published an advisory report on the scope for and the significance and desirability of the use of 
the term ‘genocide’ by politicians.5 In this report the CAVV noted, inter alia, that governments and 
parliaments are at liberty to speak out about genocide and crimes against humanity but that restraint 
is in order.6 The 2017 report related only to contemporary events: the CAVV regards a determination 
that genocide or crimes against humanity have been or are being committed as a necessary first step 
in activating obligations, such as the obligation to prevent.7 The report did not examine questions 
relating to historical events.

In the present advisory report, the CAVV first defines the terms ‘genocide’ and ‘crimes against 
humanity’ (section 1). It then points out that a number of parliaments have characterised the 
Holodomor as genocide (section 2). Next, it examines whether acts of genocide and crimes against 
humanity already existed as violations of international law at the time of the Holodomor. The CAVV 
is of the opinion that this has not been conclusively established (section 3). However, that does not 
prevent the House of Representatives from recognising the Holodomor as genocide by contemporary 
standards (section 4). The CAVV subsequently discusses various options for international procedures 
relating to the investigation of the Holodomor (section 5). This is followed, finally, by the report’s 
conclusion and recommendations (section 6).



― 1 
Terminology 

Pursuant to the 1948 Genocide Convention, 
the term ‘genocide’ refers to acts committed 
with intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group, as 
such.  Such acts include killing members of the 
group; causing serious bodily or mental harm 
to members of the group; deliberately inflicting 
on the group conditions of life calculated to 
bring about its physical destruction in whole or 
in part; imposing measures intended to prevent 
births within the group; and forcibly transferring 
children of the group to another group.9 The 
Genocide Convention states that genocide, 
whether committed in time of peace or in time of 
war, is a crime under international law that the 
Contracting Parties undertake to prevent and to 
punish.10 The International Criminal Court also 
has jurisdiction over genocide.11 

The term ‘genocide’ differs from the term ‘crimes 
against humanity’, which refers to crimes 
committed as part of a widespread or systematic 
attack directed against any civilian population, 
with knowledge of the attack.12 As in the case of 
genocide, crimes against humanity do not need to 
be linked to an armed conflict and can also occur 
in peacetime. When it comes to crimes against 
humanity, however, it is not necessary to prove 
intent to destroy.

In its 2017 report, the CAVV pointed out that 
genocide and crimes against humanity are 
closely related in terms of the development of the 
law and by their nature. There is also a degree 
of overlap in terms of substance. For acts to be 
characterised as genocide or crimes against 
humanity they must be committed systematically 
or on a certain scale.13 The CAVV accordingly 
recommended that, at least in the prevention 
phase, ‘there should be no differentiation 
between genocide and crimes against humanity’. 
It also advised ‘using the two terms together as 
standard practice so that attention is focused 
not on terminological debates but on the more 
relevant question of what preventive acts and 
measures should be taken or continued.’14  

 

 
 

― 2 
Recognition of the Holodomor as genocide by other 
parliaments 
 
Given its narrow mandate, the CAVV has 
refrained from articulating its own legal 
characterisation of the Holodomor. It nevertheless 
points out that multiple parliaments and other 
representative bodies have recognised the 
Holodomor as genocide.15 There have been many 
such recognitions in recent months, since the 
end of 2022, due to the 90th anniversary of the 
Holodomor in 2022-2023.

On 15 December 2022, for example, the European 
Parliament recognised ʻthe artificial famine of 
1932-1933 in Ukraine caused by a deliberate 
policy of the Soviet regime, as a genocide against 
the Ukrainian people, as it was committed 
with the intent to destroy a group of people by 
deliberately inflicting conditions of life calculated 
to bring about its physical destruction’.16 In 2023, 
the Belgian Chamber of Representatives, the 
Flemish Parliament and the French National 
Assembly similarly recognised and condemned 
the Holodomor as ‘a genocide against the 
Ukrainian people’.17  
 
 
― 3 
On the existence of genocide and crimes against 
humanity as violations of international law at the 
time of the Holodomor 
 
The Genocide Convention was adopted in 1948 
and entered into force in 1951. The Holodomor 
took place in 1932 and 1933. From a legal 
perspective, therefore, the question arises 
whether the term ‘genocide’ can be applied 
to the Holodomor. For this to be possible, it 
needs to be proved that genocide was already 
explicitly prohibited under (unwritten) customary 
international law in 1932-1933. If that is the 
case, the characterisation of the Holodomor as 
genocide must obviously meet the criteria of that 
prohibition. 

At the outset, the CAVV notes that the Genocide 
Convention does not have retroactive effect as 
such. That is to say, it neglects to provide that it 
applies to facts that took place prior to its entry 
into force. Pursuant to the law of treaties, 
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‘[u]nless a different intention appears from the 
treaty or is otherwise established, its provisions 
do not bind a party in relation to any act or fact 
which took place or any situation which ceased 
to exist before the date of the entry into force of 
the treaty with respect to that party.’18 However, 
nothing prevents rules laid down in a treaty from 
having already been binding under customary 
international law prior to that treaty’s entry into 
force.

The 1948 Genocide Convention was inspired by a 
1944 publication by Polish jurist Raphael Lemkin, 
who coined the term ‘genocide’ to meet the need 
to criminalise ‘barbarism’ and ‘vandalism’ by 
a state against its own citizens, acts for which 
the state could also be held responsible in 
peacetime.19 The primary example he had in 
mind was the Holocaust.20 In Lemkin’s view, 
genocide was a new word for an old evil.21 

Some legal experts argue that genocide was 
already a crime under customary international 
law before 1948 and even before the Second 
World War. Proponents of this thesis point 
to various sources, including a UN General 
Assembly resolution of 1946,22 the preamble to 
the Genocide Convention, which states that ‘at 
all periods of history genocide has inflicted great 
losses on humanity’, and article I of the Genocide 
Convention, in which the contracting parties 
confirm ‘that genocide, whether committed in 
time of peace or in time of war, is a crime under 
international law’.23 In this context, it is also 
worth referring to the decision of the Israeli 
Supreme Court in the Eichmann case (1961), 
in which it held that genocide had long been a 
crime under customary international law.24 In 
addition, in its final report published in 1990, 
the International Commission of Inquiry into 
the 1932-33 Famine in Ukraine,25 which was 
sponsored by the Ukrainian diaspora, noted that 
‘if genocide of the Ukrainian people occurred, it 
was contrary to the provisions of international 
law then [1932-1933] in force.26 The Commission 
defended this position by referring, inter alia, to 
the (alleged) lawfulness – at least since the end of 
the 19th century – of humanitarian intervention 
aimed at preserving certain populations from 
massive persecution (principally in Turkey),27 

the Treaty of Versailles, concluded after the First 
World War, which provided for the prosecution 

of the German emperor for a ‘supreme offence 
against international morality and the sanctity 
of treaties’,28 and the ‘Martens clause’ in the 
preamble to 1899 Hague Convention with 
Respect to the Laws and Customs of War on Land, 
which refers to ‘the usages established between 
civilized nations, […] the laws of humanity, and 
the requirements of the public conscience’.29 

In line with the aforementioned approach, the 
Genocide Convention is not constitutive but rather 
declaratory in nature, suggesting that it merely 
established or confirmed what was already legally 
applicable.

However, the CAVV is uncertain whether it can be 
concluded from the above-mentioned references 
that genocide already constituted a punishable 
crime under international law before 1948. 
It notes that the General Assembly’s genocide 
resolution of 1946 and the Genocide Convention 
call on states to enact ‘necessary legislation’.30  

In the absence of such legislation in the period 
prior to 1946, it is therefore difficult to speak 
of existing customary international law. It is 
also significant that several members of the 
aforementioned International Commission of 
Inquiry into the 1932-33 Famine in Ukraine were 
not convinced that the Genocide Convention was 
merely declaratory in nature and that genocide 
already constituted an international crime. 
Commission members Levasseur and Levene, in 
particular, expressed concern about the alleged 
retroactive effect of the Genocide Convention.31  

The literature also appears to be divided on the 
question whether ‘genocide’ already existed as an 
international crime at the time of the Holodomor. 
Lemkin appeared to answer this question in the 
affirmative,32 but not everyone shares this point 
of view.33 One factor that complicates matters is 
that the international legal definition of genocide 
is restrictive – more restrictive than Lemkin’s 
definition. The characterisation of the Holodomor 
as genocide also gives rise to debate.34 James 
Mace, who supports using the term ‘genocide’ 
to describe the Holodomor, expresses this in 
so many words: ‘The famine of 1932-33 poses 
particular problems from the standpoint of 
internationally accepted definitions of genocide, 
since its focus was geographic, rather than 
discriminatory against specific groups within a 
given area, and it was clearly not an attempt to 
destroy all members of a given group.’ 35
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Since international criminal law holds that an 
international crime exists only in the case of 
conduct involving ‘an act that international 
law deems universally criminal’,36 the CAVV 
is of the opinion that genocide had not yet 
been recognised as an international crime as 
such prior to the adoption of the Genocide 
Convention.37

The question then arises whether crimes 
against humanity had already been recognised 
as international crimes at the time of the 
Holodomor, and thus whether the Holodomor 
could potentially be characterised as a 
crime against humanity. For example, the 
aforementioned Commission members 
Levasseur and Levene pointed out that the 
declaratory nature of the term ‘crimes against 
humanity’, which first emerged as a crime under 
international law during the Nuremberg trials 
in 1946, had been acknowledged for some time, 
even prior to the Second World War, including 
for crimes committed in peacetime.38 The earliest 
reference to ‘crimes against humanity’ can be 
found in a 1915 declaration by France, Great 
Britain and Russia condemning the mass murder 
of Armenians by Turkey as ‘crimes against 
humanity and civilization’.39 The commission 
tasked with drawing up a list of suspects for an 
international tribunal to be set up after the end 
of the First World War – the Leipzig tribunal –  
used the term ‘offences against the laws 
of humanity’.40 Violation of these ‘laws of 
humanity’ could lead to individual criminal 
responsibility. In 1948, the United Nations War 
Crimes Commission (UNWCC) referred to the 
Armenian massacres and the legal groundwork 
of the Leipzig tribunal in order to conclude that 
the concept of crimes against humanity already 
existed before the Second World War.

However, the CAVV believes that ‘crimes against 
humanity’ had not yet fully crystallised as a 
concept in international criminal law before 
the Second World War. This explains why the 
founding treaty of the Nuremberg Tribunal 
insisted on the – no longer existing – requirement 
that crimes against humanity have a ‘nexus’ 
(connection) with an international armed conflict 
or war. Crimes against humanity were regarded 
as an ‘accessory’ crime to the long-established 
concept of war crimes.41 Although the Nuremberg 

Tribunal did not issue a general statement on the 
scope of crimes against humanity,42 it nevertheless 
emphasised the connection to war (or war crimes) 
in order to ensure jurisdiction and avoid violating 
the principle of legality. As Cherif Bassiouni 
writes: ‘At the time the [IMT] Charter was enacted, 
the war-connecting element was indispensable 
to link “crimes against humanity” to pre-existing 
conventional and customary international law 
prohibiting such conduct in time of war. Without 
such a connecting element, the Charter would 
have clearly violated the “principles of legality.”’43  

The CAVV therefore concludes that, although 
‘crimes against humanity’ existed as a concept 
at the time of the Holodomor, due to the ‘nexus’ 
requirement it was still very much evolving as a 
crime under international law. 
 
 
― 4 
Recognition of the Holodomor by the House of 
Representatives   
 
As argued in section 3, the CAVV has doubts, from 
a technical and legal perspective, concerning the 
existence of genocide as an international crime at 
the time of the Holodomor. 

That being said, the House of Representatives 
could argue that the Holodomor can be regarded 
as genocide by contemporary standards, in so far 
as it was committed with the intent to destroy, 
in whole or in part, a national, ethnical, racial 
or religious group, as such. In a similar vein, the 
governments of Germany and Namibia stated 
as follows regarding the atrocities committed 
between 1904 and 1908 during German colonial 
rule in Namibia: ‘The German Government 
acknowledges that the abominable atrocities 
committed during periods of the colonial 
war culminated in events that, from today’s 
perspective, would be called genocide.’44  

An acknowledgment of this kind would not 
have any legal consequences, as genocide was 
not yet an international crime in 1932-1933. 
In other words, Russia would not attract legal 
responsibility in its capacity as the continuator 
of the Soviet Union, and individual persons could 
not be prosecuted under international criminal 
law for acts of genocide.45 
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The House of Representatives could also opt to 
use the term ‘crimes against humanity’ instead 
of the term ‘genocide’, in so far as the Holodomor 
was committed as part of a widespread or 
systematic attack directed against a civilian 
population. However, it is unclear whether 
crimes against humanity committed in peacetime 
had already been recognised as an international 
crime in 1932-1933.46 Another term that can be 
employed is – the more general – ‘serious human 
rights violations’,47 although the main aspects of 
international human rights protection likewise 
did not emerge until after 1945. 

The House of Representatives could also 
refrain entirely from using legal terminology 
when adopting a resolution on the Holodomor, 
which is not uncommon in the international 
context. It could then limit itself, for example, to 
ascertaining, acknowledging, condemning and/
or commemorating the large-scale famine in 
Ukraine created by a totalitarian government and 
the untold atrocities committed in that context,48

  while also expressing sympathy for the victims 
and contributing to international awareness of 
the Holodomor, with a view to preventing similar 
tragedies.49  

 

― 5 
International procedures 
 
In their earlier advisory report on the use of the 
term ‘genocide’ by politicians, the CAVV and the 
EVA noted that, when making a determination 
that genocide or crimes against humanity 
have been, are being or will be committed, the 
preferred course of action is to find support 
in determinations made by UN bodies, UN 
commissions of inquiry or international courts 
and criminal tribunals.50 In this context, however, 
it is worth reiterating that in their report 
the CAVV and the EVA confined themselves 
to discussing ongoing situations and largely 
refrained from considering historical situations.51 

The above recommendation is less pertinent 
to historical situations, which give rise to a 
different set of issues. In ongoing situations, the 
obligation to prevent is activated, potentially 
leading to the apprehension and prosecution 
of suspected perpetrators.52 That is not the case 

in most historical situations due to the passage 
of time: the situation itself will have come to an 
end and potential suspects will be old or dead. 
The passage of time will also hamper efforts to 
uncover the truth and determine the facts, as 
suspects and potential witnesses will no longer be 
available to shed light on relevant events.53 These 
circumstances obviously preclude recourse to 
criminal proceedings.

To a certain extent, these complications could 
be overcome by conducting detailed legal 
and historical research. As indicated above, 
some of this research has already been done. 
Other options include the establishment of a 
commission of inquiry by the United Nations, 
UNESCO or the Council of Europe.54 The 
aforementioned International Commission of 
Inquiry into the 1932-33 Famine in Ukraine has 
already paved the way in this regard,55 and it is 
likely that more archival material has become 
available since. Together with a number of like-
minded countries, the Netherlands could push for 
the establishment of a commission to study the 
facts of the Holodomor and determine its legal 
character. However, it is by no means certain that 
such an initiative would attract sufficient support 
within the United Nations, not least because 
such commissions are usually established in 
connection with current crisis situations.56 

The Council of Europe appears to provide more 
opportunities in this area, but it too does not 
normally occupy itself with facts and events 
that occurred before its foundation. Nor would 
recourse to the European Court of Human Rights 
offer greater promise, given that it has ruled that 
the mass murder of Polish officers in Katyn in 
1940 falls outside its temporal jurisdiction.57  

Another option would be to ask the International 
Court of Justice (ICJ) to determine Russia’s 
responsibility for the Holodomor. For this 
purpose, the ICJ would need to have jurisdiction 
on the basis of the consent of the states in 
question. The only plausible basis for this would 
be the Genocide Convention, which states in 
article IX: ‘Disputes between the Contracting 
Parties relating to the interpretation, application 
or fulfilment of the present Convention, 
including those relating to the responsibility of 
a State for genocide or for any of the other acts 

International legal issues surrounding the characterisation of the Holodomor as genocide 8



enumerated in article III, shall be submitted to 
the International Court of Justice at the request 
of any of the parties to the dispute.’ A case based 
on the Genocide Convention, in which Ukraine 
has accused Russia of falsely claiming that it 
has committed acts of genocide in Donetsk and 
Luhansk, is currently pending before the ICJ.58  
The UN General Assembly could potentially also 
request the ICJ to render an advisory opinion 
on the legal characterisation of the Holodomor. 
However, it is doubtful whether the ICJ would 
accept a case relating to the Holodomor. Despite 
the aforementioned textual arguments in support 
of a possible retroactive effect, it seems more 
likely that the ICJ would reject these arguments 
due to the absence of a specific provision in 
this regard, and that it would therefore lack 
jurisdiction on this issue. 
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Conclusion and recommendations
In this advisory report, the CAVV has discussed several international legal considerations surrounding 
the recognition of the Holodomor as genocide. As part of this process, it has examined whether 
genocide had already been recognised as an international crime at the time of the Holodomor and 
what actions the House of Representatives and the Netherlands can take with regard to recognising 
the Holodomor as genocide. 
 
The CAVV’s report can be summarised as follows:

1.  The concept of genocide did not exist at 
the time of the Holodomor and had not 
yet been recognised as an international 
crime prior to the adoption of the Genocide 
Convention. Although the concept of crimes 
against humanity did exist at the time of the 
Holodomor, due to the ‘nexus’ requirement 
it was still very much evolving within 
international law. 

2.   Although genocide had not yet been 
recognised as an international crime at 
the time of the Holodomor, the House of 
Representatives could take the position 
that the Holodomor can be regarded as 
genocide (or a crime against humanity) 
by contemporary standards, in so far as it 
actually meets the criteria of such crimes.

3. Instead of ‘genocide’ or ‘crimes against  
  humanity’, the House of Representatives 

could use the term ‘serious human rights 
violations’. Alternatively, it could avoid legal 
characterisation altogether by using the term 
‘untold atrocities’ in its recognition of the 
Holodomor.

4.  Together with a number of like-minded 
countries, the Netherlands could push for 
the establishment of a commission to study 
the historical facts of the Holodomor and 
determine its legal character.
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CAVV 

Advisory Committee on Issues of Public International Law

EVA 

External Adviser on Public International Law 

 

UN 

United Nations

UNESCO  
United Nations Educational, Scientific and Cultural Organization

UNWCC 
United Nations War Crimes Commission

VCLT  
Vienna Convention on the Law of Treaties 
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