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 Introduction
 
In August 2022, the Minister of Foreign Affairs requested advice on the legal consequences of a serious 
breach of a peremptory norm of international law (jus cogens). This request for advice was prompted 
by the Russian Federation’s invasion of Ukraine, which is referred to in the request as ‘a serious 
breach of the prohibition on the use of force and of the territorial integrity and political independence 
of Ukraine.’ The request emphasises that this constitutes a serious breach of a peremptory norm of 
international law and that such a breach creates obligations both for states individually and for the 
community of states. The purpose of the request is to obtain greater clarity about the exact content of 
these obligations and about the legal consequences of a serious breach of a peremptory norm for the 
Netherlands and other states.

The request raises two specific questions:

-	 What type of measures must (and may) states take, individually or collectively, to fulfil their  
	 obligations under Article 41 of the Articles on State Responsibility (ARSIWA)?
-	 May states take countermeasures, individually or collectively, in response to a serious breach 
	 of a peremptory norm of international law, even if they are not directly injured by the breach?

These two questions are reflected in the structure of this advisory report, consisting of two parts, 
preceded by a brief introduction to the concept of peremptory norms and to the focus of this report.

Part I deals with three specific obligations arising from Article 41 of the Articles on State Responsibility 
(ARSIWA),1 namely (1) the obligation to cooperate in order to bring the breach to an end, (2) the 
obligation not to recognise as lawful a situation created by the breach, and (3) the obligation not to 
render aid or assistance in maintaining that situation. 

Part II examines the subject of sanctions and, more specifically, whether third states may take 
countermeasures in the general interest, i.e. whether third states may take measures which in normal 
circumstances would themselves also constitute a breach of international law but are justified as a 
response to a serious breach of a peremptory norm of international law, in particular the prohibition 
of aggression.
 
The concept of ‘peremptory norms’ and the focus of the report
Peremptory norms of international law protect the fundamental values of the international 
community. They are hierarchically superior to other rules of international law and are universally 
applicable. Examples of rules generally recognised as peremptory norms of international law are the 
prohibition of aggression, the prohibition of genocide and the right to self-determination.

In a previous advisory report, the CAVV dealt in general terms with the special legal regime that 
applies to peremptory norms.2 The present report specifically focuses on certain legal consequences. 
Moreover, it mainly examines the legal consequences of a breach of one specific peremptory norm, 
namely the prohibition of aggression. This focus is a consequence of the event that actually prompted 
the request for advice, namely the invasion of Ukraine by the Russian Federation. The CAVV uses the 
qualification of aggression, following in this regard the UN General Assembly. On 2 March 2022, the 
General Assembly voted by an overwhelming majority to classify the actions of the Russian Federation 
as aggression.3 

The General Assembly did use the term ‘aggression’, but did not mention the concept of ‘jus cogens’ 
as such. Nonetheless, the applicability of this concept automatically follows from the use of the term 
aggression, because the prohibition of aggression is generally recognised as a peremptory norm. 
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In other situations, however, the applicability of the concept of jus cogens may be subject to debate 
because there is disagreement either about whether a specific norm constitutes a peremptory norm 
or about whether the facts warrant the determination that a peremptory norm has been breached. 
Reference can also be made here to the importance of the recommended procedure in conclusion 21 
of the draft conclusions of the International Law Commission (ILC) on peremptory norms of general 
international law.4 This conclusion deals specifically with the situation in which a state invokes a 
peremptory norm as a ground for the invalidity or termination of another rule of international law. 
The aim of conclusion 21 is to prevent abuse of the concept of peremptory norms through unilateral 
and arbitrary invocation. However, conclusion 21 is of limited scope and is as such not binding in 
character. Although there is, in general, a real risk of peremptory norms being unilaterally and 
arbitrarily invoked to override other rules of international law, this issue does not arise in the case of 
the invasion of Ukraine.
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Article 41 of the ARSIWA deals with the particular 
consequences of a serious breach of a peremptory 
norm. The provision contains three obligations for 
states, which are discussed in turn in this part. 

― 1 
The obligation to cooperate to bring to an end the 
serious breach

The obligation to cooperate is a general 
obligation under international law.5 On the basis 
of this fairly open-ended general obligation 
to cooperate, the ILC has also recognised a 
more specific obligation to cooperate focused 
on bringing to an end a serious breach of a 
peremptory norm.6 This obligation is laid down 
in Article 41 (1) of the ARSIWA and conclusion 19 
(1) of the ILC’s draft conclusions on peremptory 
norms. 

The following aspects of this more specific 
obligation are considered in this section: 
(i) the status of the obligation to cooperate,
(ii) the question of at what level, where and how 
the cooperation should take place, and (iii) the 
content of the obligation to cooperate to bring to 
an end a serious breach of a peremptory norm. 

(i)	 Is	there	a	specific	obligation	to	cooperate	in	
order	to	bring	to	an	end	a	serious	breach	of	a	
peremptory norm?

The obligation to cooperate to bring to an end 
a serious breach of a peremptory norm was 
introduced by the ILC in 2001 as a measure of 
‘progressive development’.7 However, even at 
that stage it was indicated that such cooperation 
was already taking place, mainly within the 
framework of international organisations such 
as the United Nations. As stressed by the ILC at 
the time, cooperation to bring to an end serious 
breaches is ‘often the only way of providing an 
effective remedy’.8

In 2022, the ILC plainly stated that the obligation 
to cooperate to bring to an end a serious 

breach of a norm of jus cogens is now generally 
recognised under international law.9 There seems 
to be little resistance among states to the existence 
of this obligation to cooperate. The customary 
law status of this obligation was hardly disputed 
during the debate in the Sixth Committee of 
the General Assembly or in subsequent written 
comments and observations.10 Like Australia 
and Japan, the Netherlands requested the ILC to 
provide support for its position on the existence of 
the obligation by giving examples of state practice 
and opinio juris.11  The examples of resolutions 
mentioned by the ILC could be seen as complying 
with this request.12 The CAVV infers from the 
above that the existence of an obligation under 
customary international law to cooperate to bring 
to an end serious breaches of peremptory norms 
can count on sufficient support from states. 

However, despite sufficient support for the 
existence of such an obligation, much is uncertain 
about the precise content of the obligation. In 
the sections below, the CAVV will endeavour to 
provide clarification by reference to the scarce 
legal practice in this field. 

(ii)	At	what	level,	where	and	how	should	
cooperation	take	place?

It follows from the nature of the obligation 
to cooperate that it is intended to be fulfilled 
primarily through cooperation within 
international organisations.13 Moreover, a 
preference for the UN may follow from the nature 
of the peremptory norms, as they are of concern 
to the international community as a whole.14  
As regards the right to self-determination, the 
ICJ has indeed expressed a preference for the 
UN in two cases, the first concerning the former 
mandated territory of Palestine and the other the 
decolonisation of the Chagos archipelago.15  
In these contexts, the ICJ’s preference for the 
UN can be explained by reference to the special 
procedures with regard to self-determination 
under the UN Charter. However, such a 
preference may be less logical or persuasive in 
the case of other peremptory norms. The question 

― Part I

Three obligations for states  
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therefore arises of whether, in the case of other 
breaches of peremptory norms, such as breaches 
of the prohibition of aggression, the obligation to 
cooperate can also be discharged outside the UN 
collective system. 

In the case of the prohibition of aggression, 
which is the peremptory norm on which this 
advisory report focuses, the UN Security Council 
has primary responsibility for maintaining 
international peace and security. However, as 
the permanent members have the power to 
veto resolutions, an absolute preference for 
cooperation within the UN Security Council could 
in effect abrogate the obligation to cooperate, 
especially where a permanent member is itself 
the aggressor, as in the case which has given 
rise to this advisory report. Japan has raised 
the question of whether the obligation to 
cooperate in order to bring to an end a breach 
of a peremptory norm should not also be read 
as meaning that the permanent members have 
an obligation to refrain from exercising their 
power of veto in situations involving a serious 
breach of a peremptory norm.16 Other countries 
have also expressed their views on the veto 
issue and the dysfunctional operation of the UN 
Security Council, in particular in the present 
situation.17 A conclusion that can in any event 
be drawn from these discussions is that in such 
situations it is important to look for solutions 
outside the UN Security Council. It is logical that 
the preferred forum for cooperation within 
the UN would then become other UN organs, 
especially the General Assembly and the Human 
Rights Council. There are countless examples of 
resolutions of these organs condemning breaches 
of peremptory norms such as the prohibition 
of aggression and genocide, calling for the 
cessation of such breaches and/or establishing 
accountability mechanisms.18 Moreover, on 
26 April 2022 the General Assembly adopted a 
resolution providing for a standing mandate for 
a General Assembly debate when a veto is cast 
in the Security Council.19 Although the General 
Assembly cannot impose obligations on states 
(except in relation to internal matters such as the 
UN budget), a widely supported resolution calling 
on states to cooperate in a particular way to 
bring to an end a serious breach of a peremptory 
norm carries considerable weight. Alternative 
forms of cooperation within the framework of 

the United Nations are thus possible. The CAVV 
therefore wishes to emphasise the general, albeit 
not exclusive, preference for cooperation within 
international organisations, with a specific 
preference for the United Nations. This preference 
for cooperation within international organisations 
also extends to determining that a breach of a 
peremptory norm has occurred, as the CAVV also 
indicated in a previous advisory report.20 This 
is partly with a view to preventing abuse of the 
special rules applicable to peremptory norms. 

However, the obligation to cooperate may also 
be implemented by non-institutionalised 
means, i.e. outside international organisations.21  
Notwithstanding a preference for the UN or 
international organisations more generally, 
both the determination that a serious breach 
of a peremptory norm has occurred and the 
cooperation can take place outside the UN. In its 
previous advisory report on peremptory norms, 
the CAVV welcomed the ILC’s observation that 
states ought to enact measures to end breaches of 
peremptory norms even outside the framework 
of international institutions.22 It is important to 
note here that the ICJ stressed, in its advisory 
opinion on the wall constructed by Israel, that 
all states have an obligation to ensure that such 
breaches are brought to an end.23 Every state 
must endeavour to bring the situation to an end. 
Especially where cooperation within the UN fails 
to achieve sufficient results, it is up to states to 
ensure that the obligation to cooperate to end the 
breach is discharged even outside the framework 
of the UN, either in coalitions or through regional 
organisations. Regional organisations can be a 
particularly good alternative when the state that 
has breached the peremptory norm is itself a 
member of that organisation. In the situation that 
has given rise to this advisory opinion, the Council 
of Europe would, until recently, have been a good 
alternative.24  

(iii)	 What is the content of the obligation to 
cooperate?

A crucial question concerns the content of the 
obligation to cooperate. What exactly is expected 
of states? This is not an easy question to answer 
because existing practice is limited and what the 
obligation entails depends on the peremptory 
norm that has been breached. Within the United 
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Nations, the obligation to cooperate is often 
shaped through resolutions adopted by the UN 
General Assembly and the UN Human Rights 
Council condemning breaches of peremptory 
norms, calling for the cessation of such breaches 
and/or establishing accountability mechanisms. 
Taking collective measures of this kind is 
regarded as the essence of the obligation to 
cooperate.25  

This raises the question of whether states 
contravene the obligation to cooperate either in 
letter or in spirit if they vote against or abstain 
from voting on a condemnatory resolution. This 
is not an easy question to answer. Resolutions 
often contain a variety of considerations and 
provisions and may also include, for example, 
proposals for the way in which a breach of 
peremptory norms is to be brought to an end. 
The fact that a state votes against or abstains 
from voting on such a resolution does not 
therefore automatically mean that it refuses to 
condemn the breach as such. It is also necessary 
to distinguish between a vote against and an 
abstention. States may have good reasons for 
abstaining from voting and at the same time 
adopt a constructive approach to measures 
designed to end the breach.26 Moreover, an 
abstention does not affect the possibility of 
obtaining a qualified majority in favour of 
the resolution because the state in question is 
not counted when the voting proportions are 
calculated.27 This is not the case with a vote 
against the resolution. It is therefore important 
to ascertain the motives of a state that votes 
against: does it refuse to condemn the breach as 
such and, if so, on what grounds, or does it object 
to other aspects of the resolution? In specific 
circumstances, for example if a state does not act 
in good faith, it cannot be excluded that a refusal 
to vote in favour of a resolution condemning 
the breach as such could be regarded as a 
violation of the obligation to cooperate. Such 
a position could be said to follow from the 
view that taking collective measures, including 
the adoption of resolutions identifying and/
or condemning violations, is the essence of the 
obligation to cooperate.28 As yet, however, there 
are no examples in practice of cases in which a 
vote against has been regarded as amounting 
to a violation of the obligation to cooperate. It is 
therefore important for states that hold this view 

to expressly articulate this position and to take 
steps to create relevant practice. They can do this, 
for example, by requesting states that vote against 
a condemnatory resolution to give an explanation 
of their vote, especially in the event of repeated 
negative votes. Such an explanation could clarify 
the circumstances of the case and thus provide 
a clearer picture of the motives of the state 
concerned for voting against the resolution. 
It could also pave the way for entering into a 
dialogue with that state.

A further question is whether the obligation to 
cooperate goes beyond condemning the breach, 
requesting that it be brought to an end and/or 
establishing collective accountability mechanisms. 
In other words, can the obligation to cooperate 
extend to actively taking measures? In its 
advisory opinion on the Chagos Archipelago, the 
ICJ considered that cooperating with the UN to put 
into effect the modalities for the decolonisation 
of Mauritius was part of the obligation to 
cooperate.29 This presupposes that the obligation 
to cooperate can indeed also include active 
measures. However, the choice of which kinds 
of measures to take is left to states themselves 
and depends on the circumstances.30  
An important condition is that the measures taken 
must be consistent with international law.31

This condition is important regardless of whether 
states cooperate within or outside the framework 
of the UN. However, in the latter case vigilance is 
required as in these circumstances there will be 
no institutional safeguards for the lawfulness of 
measures. The issue of how unilateral sanctions, 
as a form of cooperation, relate to international 
law is examined in part II of this advisory report.32  

As noted earlier, the obligation to cooperate 
amounts to an obligation of conduct which 
requires states to discharge the obligation to the 
best of their ability. This also means that they 
can discharge it in different ways, depending 
in part on their capabilities. They must be able 
to demonstrate, however, that they have done 
everything that could reasonably be expected of 
them. This can be inferred from the ICJ’s judgment 
on the crime of genocide in Bosnia, in which it 
held that an obligation of conduct requires states 
to employ all means reasonably available to 
them. The ICJ also held that the argument that 
the individual measures taken by a state would 
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not have been sufficient to achieve the intended 
result is irrelevant. Its reasoning was that ‘the 
possibility remains that the combined efforts of 
several States, each complying with its obligation 
[…], might have achieved the result […] which 
the efforts of only one State were insufficient to 
produce.’33 On the basis of this principle, states 
can also hold each other accountable for an 
alleged lack of effort and/or ask each other for an 
explanation of how they have implemented the 
obligation to cooperate. 

The emphasis on the ‘combined efforts of 
several States’ also means that states must 
not directly undermine the measures taken 
by other states to implement the obligation 
to cooperate. This may be the case, for 
example, where states deliberately frustrate 
economic sanctions imposed by other states. 
If a state, acting deliberately and in bad faith, 
undermines measures taken by other states, 
this could be qualified as a breach of the 
obligation to cooperate. It is up to those other 
states to explicitly qualify such actions as a 
breach. This could then be a basis for justified 
countermeasures to act against the undermining 
of the measures.34 In such cases, it could also 
possibly be argued that the state concerned may 
be in breach of its obligation not to render aid 
or assistance in maintaining the situation, as 
discussed below. 

Another question that arises is whether 
expressing political support for a state that 
breaches peremptory norms violates the 
obligation to cooperate. Reference can be made 
here to the report of the ad hoc committee 
on humanitarian intervention and political 
support for interstate use of force established 
by the Ministry of Foreign Affairs, which states 
that expressing political support for breaches 
of peremptory norms violates the spirit of the 
obligation to cooperate in bringing such breaches 
to an end.35 The CAVV agrees with this position. 

Finally, it should be noted that where states or 
coalitions of states take measures, especially 
outside the framework of the UN, they must 
clearly indicate that the measures are intended 
to implement the obligation to cooperate and 
that they believe they have a duty to take them 
under international law. In this way, these states 

help to clarify what is entailed by the obligation 
to cooperate with a view to bringing to an end a 
serious breach of peremptory norms. Examples 
of measures that may be regarded as having been 
taken to implement the obligation to cooperate 
are: arms deliveries, the imposition of sanctions 
(see also part II of this advisory report) and 
helping to establish and operate accountability 
mechanisms. Moreover, measures to admit people 
fleeing the situation in which the serious breaches 
are committed can help to end other violations 
of international law, for example violations 
of international humanitarian law and the 
prohibition of crimes against humanity.

― 2 
The obligation not to recognise as lawful the situation 
created by the serious breach

(i)	 Is there an obligation of non-recognition?

An obligation of non-recognition is set out in 
article 41 (2) of the ARSIWA and conclusion 19 (2) 
of the ILC draft conclusions on peremptory norms. 
As early as 2001, the ILC described this obligation 
as having the status of customary international 
law.36 Indeed, there is a considerable body of legal 
practice expressing the obligation, for example in 
relation to the racist minority regime in Southern 
Rhodesia in the 1960s, Iraq’s invasion of Kuwait 
in the 1990s and the construction of a separation 
wall by Israel, partly in and partly bordering on 
the Palestinian territories, in the early 2000s.37  
At the same time, the existing practice is limited to 
situations arising from breaches of some specific 
peremptory norms, including the prohibition 
of aggression.38 This is not illogical, because 
recognition can be withheld only when there is a 
situation that requires recognition, for example 
when an aggressor proclaims a new state. In 
view of this practice, the CAVV agrees with the 
ILC’s position that the obligation not to recognise 
the situation created by a serious breach of a 
peremptory norm has the status of customary 
international law. 

(ii)	What is expected of states? 

The obligation not to recognise as lawful the 
situation created by the serious breach means 
that states must refrain from any action that 
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could entail recognition. It therefore constitutes 
a negative obligation (i.e. an obligation to 
refrain from doing something), in contrast with 
the obligation to cooperate in order to bring to 
an end a breach of peremptory norms, which 
requires positive action from states. It is also 
important to note that the obligation of non-
recognition specifically relates to the situation 
created by the breach of a peremptory norm. 
This means, among other things, that states may 
not recognise a change in the territorial status 
quo, such as occurs when an independent state 
is proclaimed on parts of the territory of a state 
occupied as the result of aggression or when 
efforts are made to become part of another 
state.39 This obligation also applies to the 
aggressor state itself. It may not attempt to 
maintain a situation created by a breach of the 
prohibition of aggression by recognising a new 
state or by annexing the conquered territory.40

Moreover, the obligation of non-recognition 
applies both to formal recognition (a political 
statement) and to other acts that could be 
interpreted as amounting to recognition.41  
Examples of implicit recognition of this kind 
include concluding a treaty with the state that 
has been unlawfully created (also referred to 
as a de facto state) or with the aggressor state, 
or entering into diplomatic, economic and 
consular relations with them. In addition, states 
may not recognise travel documents issued by 
a de facto state or aggressor state.42 As regards 
relations with the aggressor state itself, it should 
be noted that these rules only apply when that 
state acts on behalf of the territories concerned 
or when agreements are made that affect those 
territories. This follows from the observation that 
the obligation of non-recognition only relates to 
a situation created by a breach of a peremptory 
norm. 

However, the obligation of non-recognition 
does not go so far as to exclude any form of 
cooperation with de facto states or annexed 
territories. As long ago as 1971, the ICJ 
formulated an exception to the obligation based 
on humanitarian grounds. More specifically, 
it considered that withholding recognition 
from South Africa’s administration of Namibia 
should not result in the people of Namibia 
being deprived of any advantages derived 

from international cooperation.43 This so-called 
‘Namibia exception’ has been followed in both 
UN and state practice.44 The exception is also 
reflected in international occupation law, under 
which occupying powers are permitted to 
administer public property in occupied territory 
in so far as they act in the interests of the local 
population. It follows that occupying powers must 
also be able to enter into international (trade) 
relations when this is in the interests of the local 
population, which constitutes an exception to the 
general rule that entering into economic relations 
with an aggressor breaches the obligation of 
non-recognition, as set out above. States must 
therefore determine on a case-by-case basis 
whether there are humanitarian reasons that 
justify minimal relations with a de facto state or 
occupying power. Minimal relations of this kind 
do not infringe the obligation not to recognise the 
situation created by the breach of a peremptory 
norm.

A final question concerns the nature of the 
obligation of non-recognition: is taking a 
decision not to recognise a specific situation 
the responsibility of states individually or is a 
collective decision required? In the commentary 
to the articles on state responsibility, the ILC 
specifically refers to an obligation of collective 
non-recognition.45 The ICJ’s advisory opinion 
on Namibia is also sometimes interpreted as 
evidence that a formal decision must be made 
by the UN’s political organs. The CAVV does 
not support this position. It is apparent from 
several authoritative statements by the UN 
General Assembly, including the Declaration 
on Principles of International Law concerning 
Friendly Relations and Cooperation among States, 
that states are bound by the obligation of non-
recognition whether or not a collective decision is 
taken.46 However, a collective decision can carry 
weight and clarify the content of the obligation of 
non-recognition in a specific case.  

― 3 
The obligation not to render aid or assistance in 
maintaining the situation

(i)	 Is	there	an	obligation	not	to	render	aid	or	
assistance?
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The obligation not to render aid or assistance in 
maintaining the situation created by a breach 
of a peremptory norm is contained in Article 41 
(2) of the ARSIWA and in conclusion 19 (2) of the 
ILC’s draft conclusions on peremptory norms. In 
2001, this obligation too was classified by the ILC 
as being of a customary law nature.47 As indicated 
in its earlier advisory report, the CAVV supports 
the position taken by the ILC in this regard.48  

(ii)	What is expected of states?

Like the obligation of non-recognition, the 
obligation not to render aid or assistance in 
maintaining the situation created by a breach 
of a peremptory norm is of a negative nature: 
in other words, states must refrain from any 
actions that help to maintain the situation. Once 
again, this is explicitly about rendering aid and 
assistance in maintaining the situation created by 
the breach and not about maintaining the breach 
itself. This does not imply that states evade 
responsibility if they provide aid and assistance 
in maintaining the breach itself. However, 
this responsibility is based on Article 16 of the 
ARSIWA, which provides that a state which aids 
or assists another state in the commission of an 
internationally wrongful act is itself responsible 
if it does so with knowledge of the circumstances 
of the internationally wrongful act and the 
act would also be internationally wrongful if 
committed by that state itself. For example, a 
state that knowingly makes its territory available 
to an aggressor state so that the latter can carry 
out attacks from that territory is complicit in the 
aggression itself.49 

Article 41 (2) of the ARSIWA relates to the 
provision of aid and assistance in maintaining 
the situation that has been created by the breach, 
regardless of whether or not the breach itself still 
continues.50 According to the ILC, this provision 
should be read in connection with Article 16 of 
the ARSIWA on complicity in an internationally 
wrongful act.51 It follows from this connection 
that there must be a causal relationship between 
the aid rendered and the maintenance of the 
situation caused by the breach of a peremptory 
norm.52 Arms deliveries to the aggressor state are 
a typical example of rendering aid and assistance, 
either in the commission of the breach itself 
(when the arms are used to conquer territory) 

or in maintaining the situation (when the arms 
are used to maintain military superiority).53 The 
undermining of measures (including sanctions) 
taken by other states with the aim of bringing to 
an end the situation caused by the breach may, 
in certain circumstances, also amount to aid or 
assistance within the meaning of Article 41 (2) of 
the ARSIWA. This is especially the case when the 
state undermining the measures is aware that 
these actions help to maintain the situation.

Finally, it should be noted that it is not always 
easy in practice to draw a clear distinction 
between acts that violate the obligation of non-
recognition on the one hand and acts that are 
tantamount to the rendering of aid or assistance 
on the other. For example, should maintaining 
diplomatic relations with an aggressor state in 
relation to the occupied territories be regarded as 
a breach of the obligation of non-recognition or as 
the rendering of aid and assistance or as both? 
It may be asserted that the obligation not to 
render aid or assistance relates to concrete 
measures that have a direct impact on the 
wrongful situation that must be brought to an 
end, whereas non-recognition relates to the more 
general, political forms of aid and assistance.54 

However, the two obligations are complementary 
and the possibility of some overlap cannot 
therefore be excluded. 
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― Part II

The lawfulness of countermeasures
taken in the general interest
The request for advice also raises the question 
of whether states may take countermeasures, 
individually or collectively, in the general interest 
in response to a serious breach of a peremptory 
norm, even if they themselves are not directly 
injured by the breach in question. The following 
aspects of this question are dealt with below:  
(i) terminology, (ii) the lawfulness of 
countermeasures taken in the general interest, 
(iii) objections to unilateral measures, and  
(iv) points for consideration. 

― 1 
Terminology

Countermeasures are measures taken by 
states that would, in normal circumstances, 
constitute a breach of international law, but 
whose wrongfulness is precluded by the fact 
that they are a justified response to an earlier 
breach by another state. Countermeasures 
taken in the general interest by states that are 
not themselves directly injured by the previous 
breach are referred to variously as ‘third party 
countermeasures’, ‘third State countermeasures’, 
‘collective countermeasures’, ‘countermeasures 
in the name of community interests’, etc. The 
term mainly employed in this advisory opinion  
is ‘countermeasures in the general interest’.

In common parlance, measures are often 
called ‘sanctions’, especially in connection 
with measures announced by an international 
organisation (or one of its organs), such as the UN 
Security Council or the Council of the European 
Union. However, as the word ‘sanctions’ does not 
appear as such in the founding treaties of these 
organisations,55 this advisory report refers more 
generally to ‘measures’, which is also the term 
customarily employed in the international law 
on state responsibility.

From a legal perspective, a distinction should 

also be made between acts of retorsion and 
countermeasures. An act of retorsion is a 
measure taken in response to a prior breach of 
international law, but needs no justification as it 
does not in itself constitute in any way a breach 
of an obligation of the state or organisation. It 
follows that acts of retorsion are, by definition, 
lawful measures and can therefore always be 
taken in response to a breach of international 
law. Whether a measure should be qualified as a 
countermeasure or an act of retorsion will depend 
on the obligations by which a state or organisation 
is bound under international law, which may 
differ from one situation to another and from 
one state or organisation to another. Typical acts 
of retorsion are the expulsion of diplomats and 
the severance of diplomatic relations, as well 
as the imposition of entry bans and import and 
export bans that do not constitute a breach of 
international obligations.

In accordance with the request for advice, 
this report focuses on measures that breach 
international obligations and should therefore 
be classified as countermeasures (taken in the 
general interest). Countermeasures may, above 
all, restrict political, economic, financial, cultural 
and other activities. Countermeasures cannot 
involve the use of military or armed force.56 

Typical examples of countermeasures are the 
severance of economic relations and the freezing 
of official bank balances contrary to international 
obligations. 

― 2 
Lawfulness of countermeasures taken in the 
general interest 
 
Countermeasures may be taken by states or 
international organisations in response to a 
previous breach of international law that directly 
affects them.57 The characteristic feature of 
countermeasures is that they would normally 
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constitute a breach of obligation(s) by the state 
or organisation taking them, but their 
wrongfulness is precluded by the existence of the 
earlier breach of an obligation: the measures are 
deemed justified.58

The question which the CAVV must consider is 
whether states that are not directly affected may 
also take countermeasures in the general interest 
if the prior breach by the other state constitutes 
a serious breach of a peremptory norm. The 
ILC indicated in 2001 that states that are not 
directly affected may invoke the responsibility 
of the wrongdoing state and demand cessation 
of the serious breach. States not directly affected 
may also require assurances and guarantees of 
non-repetition, and may claim fulfilment of the 
duty of reparation, compensation or redress for 
the benefit of an injured state or organisation or 
for the beneficiaries of the obligation. However, 
the idea that non-affected states may also take 
countermeasures encountered resistance.59

It was for this reason that the ILC decided to 
include Article 54 in the ARSIWA, a provision 
which left unanswered the question of the 
lawfulness of countermeasures taken in 
the general interest.60 Nor has this question 
been addressed in the ILC’s recent work on 
peremptory norms, despite urging from the 
Dutch government.61 The CAVV regrets this 
omission and considers it at odds with the state 
of international law on this point, especially in 
view of recent state practice. Before discussing 
this more recent practice, it may be noted that 
the practice of countermeasures taken by non-
affected states or international organisations 
was already much more widespread before 2001 
than the ILC’s commentary to Article 54 of the 
ARSIWA suggests.62 Moreover, the states involved 
in this (early) practice were by no means only 
Western states, but in fact states from other parts 
of the world as well.63 Even more so, well into the 
second half of the 1990s the ILC was still taking 
the position that in the event of a breach of 
collective obligations and obligations towards the 
international community, every state (or every 
state bound by the norm in question) ought to 
be considered an ‘injured State’.64 Indeed, at that 
time the provisions on countermeasures were 
otherwise fully applicable in cases involving 
breaches of collective obligations and obligations 
towards the international community.65

This practice of taking measures in the general 
interest has continued since 2001. Such measures 
have been taken against Sudan, Myanmar, 
Zimbabwe, Belarus, Libya, Syria and Russia, with 
non-Western states also being involved in some 
of these cases.66 Since the military coup and the 
overthrow of Myanmar’s civilian government, the 
EU and others have announced new restrictive 
measures.67 Naturally, the last and most recent 
example are the very far-reaching restrictive 
measures taken against Russia, mainly but not 
exclusively by Western states.68 Mention should 
also be made here of measures taken against 
states that are directly involved in the Russian 
aggression, such as Belarus and Iran.69 Moreover, 
non-Western states are also imposing sanctions 
more frequently. It is not always clear whether 
these are acts of retorsion or countermeasures, 
but this practice does show that legal views on 
what is permissible and lawful, and practice 
itself, are evolving. For example, reference may 
be made here to various measures taken against 
Qatar by Saudi Arabia, the United Arab Emirates, 
Bahrain and Egypt between 2017 and 2021.70  
The practice of states such as China, Russia and 
India is also evolving.71

This growing and evolving body of practice may 
allow for the inference of an opinio juris that 
measures of this kind can be lawful.72 It should 
also be noted here that many of the measures 
taken did not result in protests from other states 
and sometimes even had their backing,73 although 
there were, of course, protests from the target 
states, occasionally supported by other states.74 

Although this opinio juris is implicit, states 
have also expressed themselves more explicitly 
from time to time.75 For example, the EU has 
indicated that unilateral economic measures are 
permissible in certain circumstances, in particular 
in order to combat terrorism and the proliferation 
of weapons of mass destruction and to guarantee 
respect for human rights, democracy, the rule 
of law and good governance.76 The CAVV advises 
the government, repeatedly and at appropriate 
opportunities, to state its views explicitly on 
the lawfulness of countermeasures taken in the 
general interest.
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― 3 
Objections to unilateral measures

A large group of states reject unilateral 
measures as inconsistent with the principles of 
international law contained in the UN Charter, 
with basic principles of the multilateral trading 
system (freedom of trade and investment 
and fair competition), with the sovereignty 
of developing countries (sovereign equality), 
with the duty of non-intervention in internal 
affairs, with principles of peaceful relations 
among states, with the duty to cooperate or with 
human rights.77 On the basis of considerations 
of this kind, General Assembly resolutions use 
the term ‘unilateral coercive measures’, which 
refers mainly to political and economic coercion 
against developing countries and does not clearly 
distinguish between countermeasures and acts 
of retorsion.78 This section discusses two major 
objections. First, that only the UN Security 
Council may impose coercive measures and, 
second, that measures in the general interest 
violate the principle of non-intervention.

The UN Security Council has the power to impose 
coercive measures under Chapter VII of the 
UN Charter.79 Such coercive measures may be 
imposed by the Security Council in the event of 
threats to the peace, breaches of the peace and 
acts of aggression.80 However, these measures do 
not constitute a lex specialis that would override 
the general rules on countermeasures.81 The UN 
Security Council does not have an all-inclusive 
mandate to enforce international law. The view 
that the law on coercive measures is laid down 
exclusively and exhaustively in the UN Charter 
and thus precludes unilateral measures by 
member states is incorrect.82 As such, member 
states therefore retain the freedom, within the 
limits of international law, to take measures to 
enforce that law.83

The question arises of whether coercive 
measures can be qualified as contrary to the 
principle of non-intervention, which prohibits 
states from intervening in the internal and 
external affairs of other states. According to 
the ICJ in the Nicaragua case, an intervention 
is ‘prohibited’ if it relates to matters in which 
each state is permitted, by the principle of state 
sovereignty, to decide freely. As examples of 

such matters, the ICJ cites the choice of a state’s 
political, economic, social and cultural system and 
the formulation of its foreign policy. According 
to the ICJ, intervention is wrongful when it uses 
methods of coercion in regard to such choices, 
which must remain free ones.84

Although unilateral restrictive measures are, in 
principle, of a coercive nature,85 countermeasures 
in the general interest cannot be considered as 
a ‘prohibited’ or ‘wrongful’ intervention in the 
internal or external affairs of the target state. 
This is because they are a response to violations 
of international law and are intended to induce 
the wrongdoing state to cease its wrongful act, 
offer assurances or guarantees of non-repetition 
and provide reparation, compensation or 
redress for the benefit of the directly injured 
state or beneficiaries. Under the rules on state 
responsibility, the target state cannot decide freely 
on such matters since it has violated international 
law and is obliged to undo and make good its 
violation(s).86

The objections should be taken seriously in 
so far as they concern the undesirable effects 
of countermeasures and of sanctions in a 
more general sense. But this does not mean 
that countermeasures in the general interest 
are necessarily wrongful. General Assembly 
resolutions criticising coercive measures are 
passed on the basis of a variety of different 
considerations, which may partly explain why 
the vote is split between around 130 developing 
countries voting for and some 50 developed 
countries voting against or abstaining.87

The CAVV considers that countermeasures taken 
in the general interest are an important means 
of addressing the most serious violations of 
international law. Their importance is even greater 
in situations in which the wrongdoing state is a 
permanent member of the UN Security Council. In 
view of these considerations and also, in particular, 
the manner in which practice is growing and 
evolving as discussed in the previous section, the 
CAVV considers that it is defensible to argue that 
countermeasures in the general interest may be 
lawful in certain circumstances. Indeed, the CAVV 
even considers the application of these measures to 
be desirable in certain circumstances in response to 
the serious violations of international law discussed 
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in this advisory report.  

― 4 
Points for consideration

While the objections discussed in the previous 
section do not warrant the conclusion that 
countermeasures in the general interest 
are necessarily unlawful, they do show that 
there are legitimate concerns about abuses or 
excessive measures.88 The CAVV recognises these 
concerns and therefore considers that further 
regulation would be desirable in order to clarify 
the conditions for taking countermeasures in 
the general interest. This would be particularly 
desirable because the ARSIWA rules tend 
to concentrate on regular (i.e. bilateral) 
countermeasures.

Clarification would be welcome on the following 
aspects:

-	Nature	of	the	obligations	and	seriousness	of	
the	breaches: First, the CAVV considers that 
there should be greater clarity about when 
countermeasures may be taken in the general 
interest, in other words in response to what 
breaches exactly? It may be assumed that not 
all collective obligations are accorded equal 
weight,89 even if it is often stated that all human 
rights are ‘inalienable and indivisible’. Likewise, 
it can be argued that not every obligation to 
protect the environment in areas outside national 
jurisdiction should be capable of leading to 
countermeasures by other states in the event 
of a breach. A choice could be made to limit the 
admissibility of countermeasures in the general 
interest to serious breaches of peremptory norms 
and for certain collective obligations only.90

-	Determination	of	breach(es): In view of the 
horizontal nature of relations between states, 
based on the principle of their sovereign equality, 
the starting position under international law 
is that each state establishes for itself when 
an obligation has been violated.91 As collective 
obligations and obligations to the international 
community primarily serve the general interest 
of states, the CAVV considers that that any 
action should be taken as far as possible in a 
multilateral context, especially through the 

procedures of the UN,92 and that countermeasures 
in the general interest should preferably be taken 
once the occurrence of the serious breaches 
has been determined in a multilateral context 
and hence not solely on the basis of a unilateral 
determination. 

- Dispute settlement: Given the horizontal nature 
of relations between states, one state cannot 
make decisions that are binding on another state. 
When a state, group of states or international 
organisation takes countermeasures in the 
general interest, this does not amount to a 
conclusive or even convincing determination 
that another state has committed a breach of 
international law. It follows that countermeasures 
may result in disputes with the target state as to 
whether a breach has actually been committed, 
whether countermeasures are justified or 
whether the conditions for taking them have been 
fulfilled. Disputes may, of course, be submitted 
to international tribunals or courts, but in such 
a case international law requires that the states 
involved have consented to their jurisdiction. In 
view of the importance of countermeasures taken 
in the general interest and the support that is also 
requested from other states for such measures, 
the CAVV believes that, in principle, there should 
be a willingness to cooperate in settling disputes 
about countermeasures. However, a prerequisite 
is that an international tribunal or court can 
also rule on possible breaches by the target 
state.93 It should be noted here that the Kingdom 
of the Netherlands has broadly recognised the 
jurisdiction of the International Court of Justice 
(ICJ), without many restrictive conditions, by 
means of a declaration as referred to in Article 36, 
paragraph 2 of the ICJ Statute, and that disputes 
about countermeasures can therefore potentially 
be brought before the ICJ.94

- Proportionality: If countermeasures are taken 
in parallel by a (large) number of states, this 
may raise questions about the proportionality 
of those measures when viewed together in 
relation to the earlier breach or breaches, given 
the seriousness and effects of the breach(es) 
and the object of the measures.95 The question is 
whether Article 51 of the ARSIWA takes sufficient 
account of the situation that arises when 
countermeasures are taken in parallel. It should 
be pointed out, however, that countermeasures 
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taken in response to a flagrant breach of the 
prohibition of aggression, such as the measures 
taken in response to the current invasion of 
Ukraine by Russia, which has also involved 
systematic violation of core rules of international 
humanitarian law, could be regarded as 
disproportionate only in the most exceptional 
cases.

- Unintended consequences: Countermeasures 
taken by states collectively could potentially have 
serious unintended consequences for states other 
than the target states.96 In such a case, the states 
taking countermeasures should be prepared, 
by analogy with Article 50 of the UN Charter,97

to enter into consultations with affected states in 
order to find a solution to any special economic 
problems that may result from the measures.

- Fundamental human rights: The minimum 
threshold for the lawfulness of countermeasures 
is that they must not violate fundamental human 
rights.98 In General Comment 8, the Committee 
on Economic, Social and Cultural Rights also 
indicated that it is essential to distinguish 
between political and economic pressure on the 
governing elite of a country to persuade them 
to conform to international law and potential 
collateral damage to the most vulnerable 
groups within the targeted state. Examples of 
fundamental human rights that are important in 
this context are the prohibition of starvation of 
civilians as a method of warfare in the context 
of an international armed conflict and Article 
1, paragraph 2 of the International Covenant 
on Economic, Social and Cultural Rights, which 
states that ‘[i]n no case may a people be deprived 
of its own means of subsistence.’99 Although it 
is important to have a minimum threshold for 
the lawfulness of countermeasures, it should be 
noted that primary responsibility for respecting 
and safeguarding human rights lies with the 
government of the state against which the 
measures are directed. It should also be noted 
that not only may human rights be derogated 
from in certain circumstances, but they may 
also be restricted in many cases for legitimate 
purposes such as national security. Nonetheless, 
it is important for sanctions regimes involving 
countermeasures and acts of retorsion to include 
clear provisions on humanitarian exemptions 
from sanctions, for example for agricultural 

produce, pharmaceuticals and medical supplies. 
Greater procedural clarity is also desirable 
with regard to the restrictions that states or 
international organisations, especially the EU, 
impose on persons within their jurisdiction who 
are subject to targeted sanctions. 

The CAVV is of the opinion that the government 
can take the above points and suggestions into 
consideration when formulating its own policy 
and providing input for the EU’s policy on taking 
countermeasures in the general interest.
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This advisory report concerns the international 
rights and obligations of states (including 
third states) in the event of serious breaches of 
peremptory norms of general international law, 
in particular the prohibition of aggression.  
This final section summarises the key elements  
of the report point by point.

1.	 Peremptory norms of international 
	� law protect the fundamental values of 

the international community. They are 
hierarchically superior to other rules of 
international law and are universally 
applicable. Although there is, in general, a real 
risk of peremptory norms being unilaterally 
and arbitrarily invoked to override other 
rules of international law, this does not arise 
in the case of the invasion of Ukraine.

2.	 Article 41 of the Articles on State 
	� Responsibility (ARSIWA) sets out the following 

three specific obligations requiring states to 
take action in order to bring to an end serious 
breaches of peremptory norms, including 
a breach of the prohibition of aggression, 
namely: (1) the obligation to cooperate in 
order to bring the breach to an end, (2) 
the obligation not to recognise as lawful a 
situation created by the breach, and (3) the 
obligation not to render aid or assistance in 
maintaining that situation. 

3.	 The obligation to cooperate in order to bring 
	 to an end a serious breach of a peremptory 
	� norm has the status of customary 

international law. The obligation should 
preferably be effectuated within international 
organisations, and more specifically within 
the UN. If cooperation within the UN fails to 
achieve sufficient results, it is up to states to 
ensure that the obligation to cooperate to end 
the breach is discharged even outside the 
framework of the UN, either in coalitions or 
through regional organisations. As yet there 
is no definitive answer to what exactly the 
obligation to cooperate entails. It is therefore 
important, especially when states or coalitions 
of states take measures outside the framework 

of the UN, to clearly indicate that the measures 
are intended to implement the obligation 
to cooperate and that the states concerned 
believe they have a duty to take them under 
international law. If a state, acting deliberately 
and in bad faith, undermines measures taken 
by other states, this could be qualified as a 
breach of the obligation to cooperate.

4.	 The obligation not to recognise the situation  
	� that has arisen as a result of the serious breach 

has the status of customary international 
law and applies to both formal and implicit 
recognition. In addition, states must not 
recognise travel documents issued by a 
de facto state or aggressor state. Minimal 
relations with a de facto state or an occupying 
power may be justified on humanitarian 
grounds. It is up to each individual state to 
fulfil the obligation of non-recognition; 

	 no collective decision is required.

5.	 The obligation not to render aid or assistance  
	� in maintaining the situation has the status of 

customary international law. Arms deliveries 
to the aggressor state are a typical example of 
rendering aid and assistance in maintaining 
the situation, for example where the arms 
are used to maintain military superiority. 
The undermining of measures (including 
sanctions) taken by other states with the aim 
of bringing to an end the situation caused by 
the breach may, in certain circumstances, also 
amount to aid or assistance in maintaining the 
situation. This is especially the case when the 
state undermining the measures is aware that 
these actions help to maintain the situation.

6.	 Third states, i.e. states that are not directly 
	� injured themselves, can also respond to 

serious breaches of peremptory norms 
of general international law by imposing 
sanctions. Sanctions regimes may consist of 
measures that do not violate international 
law (acts of retorsion) and measures that do 
violate international law but are justified 
by the earlier serious breach of peremptory 
norms to which they are a response 
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(countermeasures in the general interest). In 
view of the existing and substantial body of 
practice involving countermeasures taken 
in the general interest, including those taken 
by non-Western states, the CAVV concludes 
that countermeasures in the general interest 
are, in certain circumstances, lawful under 
international law. The CAVV advises the 
government, repeatedly and at appropriate 
opportunities, to explicitly state its views on 
the lawfulness of countermeasures taken in 
the general interest.

7. Although the objections raised to 
  countermeasures taken in the general interest 

do not necessarily mean that such measures 
are unlawful, they do show that there are 
legitimate concerns about abuses or excessive 
measures. The CAVV recognises these 
concerns and therefore considers that further 
regulation would be desirable, particularly 
because the ARSIWA rules tend to focus on 
regular (i.e. bilateral) countermeasures. 
Further regulation of the following points 
would be especially desirable:

 - Nature of the obligations and 
  seriousness of the breaches;
 - Determination of breach(es);
 - Dispute settlement;
 - Proportionality;
 - Unintended consequences;
 - Fundamental human rights.
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List of abbreviations
ARSIWA  
Articles on Responsibility of States for Internationally Wrongful Acts

CAVV 

Advisory Committee on Issues of Public International Law

DARIO 

Draft Articles on the Responsibility of International Organizations, with 

Commentaries Thereto

ICJ  
International Court of Justice

ILC  
International Law Commission

UN  
United Nations
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