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― Chapter I

Introduction
On 2 March 2021, the government requested an advisory report from the CAVV on the implications 
under international law of the prohibition on renouncing nationality in some national legal systems, 
even if it is a second nationality.1 The request for advice arose in response to the private member’s 
policy proposal of 27 May 2020 by Jan Paternotte MP (D66) on the protection of Dutch nationals who 
have an unwanted second nationality.2 A motion introduced by Salima Belhaj MP (D66) on 4 February 
2021 included the request that the advisory report should also address the question of whether, 
and to what extent, the automatic conferral of nationality to a third and subsequent generations of 
emigrants is compatible with international law, which remedies are available under international law 
for citizens who are adversely affected by it, and which intergovernmental organisations (IGOs) are 
equipped to facilitate multilateral dialogue on this issue.3 

The request for the advisory report arose, then, from a wider concern regarding nationalities obtained 
against a person’s wishes, unwanted associations with a second nationality or with the country 
concerned, and the impossibility of renouncing that nationality. According to the private member’s 
policy proposal, this unwanted association with a country causes problems ‘of many hues’, 4 ‘both 
in practice and symbolically’.5 According to the private member’s policy proposal, primacy should 
be accorded to individual freedom of choice. An example is the Manifesto for Freedom of Choice in 
Nationality – a direct appeal from a group of Dutch Moroccans to the Dutch government and to society. 
The Manifesto expresses the desire to be ‘free from the interference, control and laws of Morocco’, 
whereby the ‘ever stronger grip’ on Moroccans living in other countries is referred to as a problem. 6 

The issue of an unwanted nationality therefore touches on the broader question of undesirable 
foreign interference through the medium of nationals in the diaspora. Nationality may play a role in 
undesirable foreign interference – for example where the state of the other nationality lays claim to 
far-reaching extraterritorial jurisdiction. 7  

The request for advice focused specifically on the situation of Dutch nationals with a second 
nationality that has been acquired automatically as a result of descent from a parent who possesses a 
non-Dutch nationality. In practice, the automatic acquisition of dual or multiple nationalities at birth 
may also arise in the following situations: 

– a person who has one Dutch and one non-Dutch parent; 8

– a person one or both of whose parents themselves possess Dutch and a second nationality; 9

– a person with non-Dutch parents, at least one of whom, at the time of his or her birth, had their 
 principal place of residence in the Netherlands, and was himself or herself born as the child of 
 a father or mother who, at the time of his or her birth, had their principal place of residence in the 
 Netherlands. 10

A situation of dual nationality may also arise after birth without the person’s explicit consent. If one or 
both parents become a Dutch national by naturalisation, the minor non-Dutch child may also acquire 
Dutch nationality, for instance, without having any say in the matter. 11 

The following advisory report will confine itself to the questions as formulated in the request for 
advice. First, Chapter II will briefly discuss the place of nationality in international law. Chapter 
III will examine the question of the automatic conferral of nationality by the state (i.e. without any 
intervention on the part of the individual). This chapter will also look at the question of whether 
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individuals possess the right to renounce a nationality under international law. This section will also 
explore the existence of any available legal remedies and discuss the potential risks of such a right of 
renunciation. Chapter IV deals with the implications under international law of the possession of dual 
nationality (whether wanted or unwanted), with the emphasis on criminal jurisdiction, diplomatic 
protection and consular assistance. Finally, Chapter V concludes with the recommendations, including 
reflections on the question of how and where steps could be taken to address the problems discussed 
through multilateral dialogue.

A drafting committee was formed for this advisory report within the CAVV, consisting of Prof. L.J. van 
den Herik, who acted as coordinator, Dr Laura van Waas, Co-Director of the Institute on Statelessness 
and Inclusion as an external expert, and Dr C.M. Brölmann, Dr A.J.J. de Hoogh, A.E. Rosenboom LLM 
and Prof. C.M.J. Ryngaert as Members of the CAVV. The advisory report was formally adopted by the 
CAVV on 2 November 2021.



― II.I 
The definition and status of nationality 
and legislative trends

Nationality (also known as citizenship) is the 
legal bond between a person and a state. It is the 
expression of an existing social connection,12 
to which rights and obligations are attached for 
both the individual and the state. This means that 
nationality is of significance for the person’s legal 
status both within and outside the national society, 
and also forms part of someone’s ‘social identity’. 13

States regulate the conditions for the acquisition 
and loss of nationality in their national 
legislation. 14 Nationality is acquired at birth on 
the basis of jus sanguinis (descent) or jus soli 
(place of birth), or a combination of the two. 
Nationality is usually granted automatically, by 
law, at birth – that is, without the intervention or 
consent of the person or their parent(s).
 

It is also possible to acquire a (new) nationality 
after birth, the most common route being 
naturalisation. Unlike the granting of nationality 
at birth, naturalisation usually takes place on the 
initiative of the individual, where he or she fulfils 
the conditions laid down in national legislation. 
In addition, states may also include rules in their 
national legislation on the loss of nationality – 
occurring automatically and/or at the initiative of 
the state – and on the renunciation of nationality 
at the individual’s own request. 

Worldwide, there is a growing number of 
individuals who have a link with more than one 
state – through descent from parents of different 
nationalities, for instance. Accordingly, it is 
increasingly common for an individual to acquire 
more than one nationality either automatically at 
birth or by requesting a new nationality in later 
life. Research into legislative trends shows that 
more and more states are also prepared to accept 
dual/multiple nationality, 15 as shown in the graph 
below issued by the MACIMIDE Global Expatriate 
Dual Citizenship Dataset. 16

― Chapter II

Nationality: definition, status, 
legislative trends and framework 
under international law
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Although multiple nationality was for a long time 
viewed by states as undesirable, its acceptance 
is now clearly increasing. 17 Nonetheless, the 
possession of more than one nationality is 
sometimes perceived to be problematic, not 
only by states that have reservations about 
the multiple loyalties that are associated with 
multiple nationalities, but also by individuals 
who encounter negative consequences as a result 
of an automatically acquired second nationality. 
In this latter case, it is also possible to speak of an 
'unwanted' nationality. While ‘unwanted' is not 
a legally relevant characterisation, however, the 
individual’s wish to renounce the nationality in 
question, which may result from this situation, is 
legally relevant.

― II.II 
Nationality and international law

The conferral of nationality is the prerogative 
of states and is in principle not regulated by 
international law: it comes under the heading of 
the state’s internal affairs (domaine réservé), 
and therefore falls within the domestic 

jurisdiction. 18 However, international law does 
play a role in issues of nationality by imposing 
some preconditions, such as the obligation to 
avoid statelessness. 19 In addition, there are a 
number of treaties that further regulate the 
granting and loss of nationality, such as the 
Convention on the Reduction of Statelessness 
(1961) and the European Convention on 
Nationality (ECN; 1997).20

One of the most important developments since 
the Second World War has been the emergence 
of human rights as part of international law. 
States have an obligation to ensure human 
rights to individuals within their jurisdiction 
and these obligations apply independently of 
the nationality of the legal subjects concerned, 
with some exceptions. Some human rights 
explicitly pertain to nationality, such as the right 
of every child to a nationality (Article 24(3) of 
the International Covenant on Civil and Political 
Rights (ICCPR) and the right to leave and enter 
into one's own country (Article 12 of the ICCPR).21 
But also more generally formulated human 
rights can set limits to the freedom of states 
with regard to nationality issues. For example, 
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the European Court of Human Rights (ECtHR) 
has recognised that nationality is part of an 
individual's social identity and that nationality 
legislation and policy therefore fall within the 
scope of protection of Article 8 of the European 
Convention on Human Rights (ECHR), the right to 
private life. 22 

Chapter III of this advisory report examines the 
international standards that are relevant to the 
phenomenon of 'unwanted' nationality. It will 
first examine whether international law places 
limits on the automatic conferral of nationality 
by the state through descent (III.I), and then 
whether international law recognises an 
individual’s right to renounce a nationality (III.II). 

Nationality is a crucial connecting factor in 
determining the possible extraterritorial 
(criminal) jurisdiction of states (the 'active' 
nationality and 'passive' personality principles) 
and in imposing certain obligations such 
as conscription or taxation. 23 In addition, 
nationality is important in areas such as 
international investment law, humanitarian 
law and criminal law in general, including 
extradition law, as well as in the provision by 
states of diplomatic protection and consular 
assistance. 

Chapter IV of the advisory report discusses the 
implications of a second (whether wanted or 
unwanted) nationality for some of the above 
doctrines of international law, looking in 
particular at issues of far-reaching criminal 
jurisdiction, diplomatic protection and consular 
assistance.

Advisory report on the implications under international law of the inability to renounce a second nationality 8



This chapter addresses two questions. First, 
whether international law places limits on the 
right of states to continue to confer nationality on 
the basis of descent at birth abroad (III.I). Second, 
whether international law provides for a right of 
individuals to renounce a second nationality, in 
particular in the case of automatic acquisition of 
nationality (III.II). 

― III.I 
International law and conferral of nationality 
on the basis of descent

Nationality is usually conferred at birth 
automatically on the basis of descent (jus 
sanguinis) or place of birth (jus soli).24 Both 
principles are considered a legitimate basis for 
conferring nationality at birth, even without an 
individual’s consent. This means that it is possible 
for nationality to be conferred automatically 
and a situation of 'unwanted' nationality can 
potentially arise. In the case of parents of 
different nationalities, or in combination with 
jus soli, conferral of nationality on the basis 
of descent can also lead to dual or multiple 
nationality.
 
Some countries limit the conferral of nationality 
by restricting jus sanguinis in the case of 
emigrants to the first or, at most, second 
generation of descendants. This recognises the 
gradual fading of ties with the state as a result 
of long-term residence outside the territory. 25  
Nonetheless, jus sanguinis in its unconditional 
form – perpetual allegiance – is still common. 
For example, at least twenty European countries, 
including the Netherlands, impose no limits on 

passing on nationality to (infinite) generations of 
descendants of emigrants.26

International law does not restrict the automatic 
or unconditional application of the jus sanguinis 
principle. 27 Although the unlimited imposition of 
nationality on the basis of descent is frequently 
criticised, 28 a nationality obtained in this way is 
in principle lawful under international law, even 
if the individual experiences it in the long term as 
‘unwanted’. Restricting the conferral of nationality 
on this ground is a right – not an obligation 
– accruing to states, as the ECN illustrates. 
This Convention – which has 21 States Parties, 
including the Netherlands – on the one hand 
obliges states to confer nationality automatically 
on the basis of descent, while on the other hand 
permitting states to impose restrictions on this 
conferral. States are permitted to impose a loss 
of nationality by operation of law, for instance, 
where there is a “lack of a genuine link between 
the State Party and a national habitually residing 
abroad”. 29 The Convention thus leaves states free 
whether or not to apply the jus sanguinis principle 
unconditionally. 

― Chapter III

Automatic conferral of nationality
on a third and subsequent 
generations of descendants and 
the right to renounce a nationality
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― III.II 
International law and renouncing a nationality

The automatic acquisition of nationality on the 
basis of descent is accepted without limitation 
under international law, as set out above. 
However, the emergence and evolution of the 
international human rights system has gradually 
had an impact on nationality as a domaine 
reservé of states and on their national law. 30  
International law now imposes limits on the loss 
of nationality: statelessness must be prevented 31

and the arbitrary deprivation of nationality is 
prohibited. 32 In response to the devastating 
consequences of statelessness and deprivation of 
nationality in the period surrounding the Second 
World War, rules were developed to protect 
the individual from the loss of status and rights 
through the deprivation of nationality by the 
state. The prohibition of the arbitrary deprivation 
of nationality therefore applies to the loss or 
deprivation of nationality whatever form these 
may take, with the exception of the voluntary 
renouncing of a nationality at the individual’s 
own initiative. 33 

The question to be answered here is whether 
international law also requires states to offer 
individuals the opportunity to renounce a 
nationality. Do individuals have the right 
under international law to renounce a second 
nationality, for example because they view it as 
‘unwanted’? As yet, the right to renounce one's 
nationality has not been explicitly confirmed in 
any international treaty with universal scope, so 
that this question cannot easily be answered. 

In the literature, several authors argue that the 
possibility of cancelling the nationality of the 
country in which a person does not reside, or no 
longer resides, should be considered a human 
right, provided that the cancellation does not lead 
to statelessness.34 In support of this argument, 
reference is made to the widespread state 
practice of incorporating rules on renunciation 
of nationality in national legislation.35 Several 
developments in international law can be cited 
in support of the opinio juris. For example, the 
Universal Declaration of Human Rights (UDHR) 
enshrines the right to change one’s nationality 
(Article 15) and the right to leave one's own 
country (Article 13). 36 Both these rights have 

subsequently also been enshrined in several 
binding human rights treaties. 37  Although 
the right to renounce one’s nationality is not 
explicitly mentioned in international law, the 
right to leave one's own country presupposes a 
right to permanent emigration, according to the 
Human Rights Committee.38 Based on a study 
of the Travaux Préparatoires of various legal 
instruments, it is also argued that the right to 
change nationality presupposes the possibility 
of cancelling the original nationality. 39 Together, 
these two closely associated rights – to change 
nationality and to leave one's own country – 
therefore provide an important point of departure 
for development of the law in this area.40  

However, an explicit right to renounce nationality 
has so far only been expressed in treaties 
of limited scope. The Convention on Certain 
Questions Relating to the Conflict of Nationality 
Laws of 1930 (‘1930 Convention’) was an early 
initiative by states to resolve issues relating to 
the conflict of nationality legislation. It focused 
in particular on how to deal with situations of 
statelessness and dual nationality, but it also 
addressed the issue of renunciation of nationality:

‘A person possessing two nationalities 
acquired without any voluntary act on his 
part may renounce one of them with the 
authorisation of the state whose nationality 
he desires to surrender.

This authorisation may not be refused in 
the case of a person who has his habitual 
and principal residence abroad, if the 
conditions laid down in the law of the state 
whose nationality he desires to surrender 
are satisfied’. 41 

This provision relates to individuals who have 
automatically acquired two nationalities and 
consider one of them to be ‘unwanted’. The 
provision imposes a heavier obligation on states 
to respect the individual’s right to renounce a 
nationality in the event that the person lives 
abroad. However, it is clear from the last sentence 
of this provision that the 1930 Convention allows 
the national law of the state to impose further 
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conditions that must be met before renouncing 
a nationality. 42 The 1930 Convention thus 
leaves states considerable discretion to limit 
the renunciation of nationality. However, the 
Convention has only 12 States Parties.

The 1997 ECN (21 States Parties) seeks to 
harmonise certain areas of nationality law within 
the Council of Europe and also ‘to promote the 
progressive development of legal principles 
concerning nationality’. 43 The voluntary 
renunciation of nationality is addressed in
Article 8 of the ECN:

‘1. Each State Party shall permit the 
renunciation of its nationality provided 
the persons concerned do not thereby 
become stateless.

However, a State Party may provide in 
its internal law that renunciation may 
be effected only by nationals who are 
habitually resident abroad’. 

This provision clearly recognises the right to 
renounce a second nationality. The ECN does 
allow states to impose the condition, however, 
that a national may only renounce his or her 
nationality if he or she is habitually resident 
abroad. This confirms the link between the 
right to leave one's own country, including for 
emigration purposes, and the right to renounce 
one's nationality – which together also give 
substance to the right to change nationality.
 
Only one other regional instrument addresses 
the renunciation of a nationality. Article 15 of the 
Draft Protocol to the African Charter on Human 
and Peoples Rights on the Specific Aspects on 
the Right to a Nationality and the Eradication of 
Statelessness in Africa 44  – which is currently 
being prepared by the African Union – states the 
following about this issue:

‘1. A State Party shall allow the voluntary 
renunciation of a person’s nationality 
subject to the condition that such 
renunciation would not render the person 
stateless. 

2. A State Party shall not authorize a child 
to renounce his or her nationality if either 
of his or her parents retains it, unless the 
child is capable of communicating his or 
her own views as provided in Article 10(2) 
of this Protocol and confirms that he or she 
desires to renounce nationality and it is 
confirmed that the child has in fact another 
nationality and that renunciation is not 
against the best interests of the child’.

This provision explicitly recognises the right 
to renounce a second nationality. The second 
paragraph includes a special rule to safeguard 
the best interests of the child, but does not give 
any further grounds for limiting the right to 
renunciation. However, this Convention is still 
under negotiation and the text is therefore not yet 
final.

There is as yet little international case law 
clarifying the state of development of any right 
to renounce a nationality. Only the ECtHR has 
ruled thus far in a case in which this question 
was explicitly at issue. Neither the right to a 
nationality nor the right to renounce a nationality 
is explicitly guaranteed by the ECHR and its 
accompanying Protocols. However, in Riener v. 
Bulgaria, the ECtHR did relate the refusal of a 
request for renunciation of nationality to the 
right to private life as enshrined in Article 8 of the 
ECHR, in line with the case law that recognises 
nationality as a part of a person's social identity: 45 

‘While no right to renounce citizenship  
is guaranteed by the Convention or its  
Protocols, the Court cannot rule out the 
possibility that an arbitrary refusal of a 
request to renounce citizenship might in 
certain circumstances also raise an issue 
under Article 8 of the Convention if such  
a refusal has an impact on the individual’s 
private life’.46 
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According to the ECtHR, the question of 
renouncing a nationality can therefore be 
brought within the scope of the Convention. 
The question of whether the rejection of such a 
request constitutes a violation of the Convention 
depends on a further assessment of the possible 
‘legal or practical consequences adversely 
affecting the applicant's rights or her private 
life’.47 In the case at hand, it was ultimately 
held, on the basis of the facts, that the refusal 
to consent to the renunciation of nationality 
did not amount to a violation of Article 8 of the 
ECHR.48 The question in which specific cases 
the balancing of interests should be decided in 
favour of the individual remains unanswered in 
this limited case law, in which no violation was 
found. Moreover, the ECHR does not recognise a 
general right to renounce one's nationality.

The above-mentioned development of the 
law towards a human right to renounce one's 
nationality shows that an important basis has 
been laid for the recognition of this right, but 
that the right has not yet crystallised completely. 
However, the Netherlands itself does recognise 
this right as a party to the ECN, in which the right 
to renounce nationality is explicitly laid down. 
It is recommended that the Netherlands support 
and promote the further development of the law, 
for example by intervening in international legal 
proceedings that contribute to this development 
of the law when the opportunity arises. 

In principle, an international organisation with 
global membership and a general mandate, such 
as the United Nations, would be best equipped 
to facilitate multilateral dialogue on issues of 
nationality – including its renunciation. There 
are several forums that would lend themselves 
to an impetus towards further normative 
development. The CAVV advises the government 
to promote the adoption of a resolution by 
the United Nations Human Rights Council 
instructing the Office of the High Commissioner 
for Human Rights to prepare a report on the 
right to renounce nationality, including the 
scope of the right to nationality and the right to 
leave one's own country. The Netherlands could 
also take the initiative to ask one of the relevant 
Special Procedures (Special Rapporteurs and 
Independent Experts) to devote attention to this 
issue within their mandate. The International 

Law Commission (ILC), which has dealt with 
nationality issues in the past, 49 could also play 
a role. Finally, in the context of Europe, another 
possible forum is the European Migration 
Network (EMN), which facilitates exchanges of 
knowledge between European states through 
research and ad hoc queries. The EMN has also 
previously paid attention to policy and problems 
relating to nationality.

However, widening the scope for the individual’s 
self-determination in relation to nationality calls 
for real freedom of choice. 50 This also applies to 
the above-mentioned Manifesto, which calls for 
support to be given to Dutch nationals with an 
‘unwanted’ second nationality. It too focuses on 
the desire to be ‘free to choose’ whether or not to 
have dual nationality. 51 After all, recognition of 
the right to renounce nationality by countries that 
currently impede this may create the expectation 
– for example in the context of the Netherlands, 
where mono-nationality is a policy preference – 
that those with dual nationality will and 
should make (more) use of this possibility. 52 
This impinges on the situation of Dutch citizens 
with a second nationality that is desired and 
which they do not want to renounce. If the self-
determination and autonomy of the individual 
are the point of departure, greater freedom 
of choice for some – those with an ‘unwanted’ 
nationality – should not lead to less freedom for 
others. The recognition that nationality is part 
of an individual’s social identity also means 
that mandating the renunciation of a second 
nationality impinges on the right to private life 
protected under Article 8 of the ECHR. 53

Individuals seeking a remedy for an ‘unwanted’ 
second nationality will have to follow  
conventional avenues. The first step must be 
to pursue the appropriate legal process to the 
administrative and/or judicial authorities of 
the state that has conferred the nationality. 
The Netherlands could play an advisory role 
here – by supplying information, for instance. 
If an individual is unsuccessful in the state 
whose nationality he or she wishes to renounce, 
and domestic remedies have been exhausted 
in the process of renunciation, the individual 
could then have recourse to an international or 
regional court, or a monitoring body of a human 
rights treaty, in so far as the state concerned has 
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accepted this possibility. Individual complaint 
procedures are available, for example, under 
the ECHR and the Optional Protocol to the ICCPR. 
In such cases, the ECtHR or the Human Rights 
Committee could issue an opinion on whether 
the impossibility of renouncing a nationality 
– or the refusal to allow it – under domestic 
legislation constitutes an arbitrary violation of 
the individual’s human rights in a specific case.
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This chapter deals with the part of the request 
for advice concerning implications in public 
international law of a second nationality, for 
instance because renouncing a second nationality 
is impossible under that state’s domestic 
legislation.54 Specific attention will be paid to the 
exercise of extraterritorial jurisdiction based 
on the nationality principle in criminal law, 
and the doctrines of diplomatic protection and 
consular assistance. In some of these (national) 
laws and areas of law, a cautious development 
can be observed, with in certain cases a possible 
shift towards the regular place of residence as a 
connecting factor instead of nationality counting 
as the exclusive connecting factor. 55

― IV.I 
The consequences of dual nationality 
for the application of the criminal law

A person who has the nationality of a particular 
country can be subjected to that country’s 
criminal jurisdiction. This means that the country 
of nationality can prosecute its nationals for 
acts that it deems to be crimes, even if these acts 
were committed elsewhere. 56 The nationality 
(or ‘active personality’) principle is therefore 
a principle of extraterritorial jurisdiction. 
In a sense, this principle is the counterpart 
of the right to diplomatic protection: while a 
person has the advantages of being protected 
by his or her country of nationality in the case 
of internationally unlawful acts, the person 
must also accept the disadvantages of that 
nationality – namely, subjection to the criminal 
law of the country of nationality. The existence 
of the nationality principle with regard to 
extraterritorial subjection to criminal law is not 
disputed, but the vast majority of states subject 
their nationals abroad to their own criminal 
law only in the case of (extremely) serious 
crimes. This often requires 'double criminality', 

which means that the acts in question must 
also be criminal offences under the law of the 
country where they were committed. However, 
double criminality is not a requirement under 
international law. The Netherlands is among 
those countries that establish extraterritorial 
jurisdiction for certain crimes on the basis of 
the nationality principle, even if the act is not 
a criminal offence in the country where it was 
committed. 57  

If a person has multiple nationalities, it is 
possible that all the countries of which the 
person is a national can prosecute.58 Under some 
circumstances, then, it is possible for a Dutch 
national who also possesses another nationality 
to be prosecuted by both the Netherlands and 
the other country. In terms of the nationality 
principle, the most problematic category of 
crimes consists of the category of acts that are 
crimes in the country of nationality but not in the 
country where they were committed. These are 
frequently ‘political offences’, in which a person 
has expressed an opinion that is seen as a threat 
to national security in the country of nationality. 
This problem also comes into play in relation to 
people with dual nationality. For instance, take 
the example of a Dutch national with a second 
nationality who engages in criticism while in 
the Netherlands, for instance on social media, 
about the policy of the country of her or his other 
nationality, or who describes a certain situation 
in that other country as genocide. The latter 
country can classify such criticism as a criminal 
offence and exercise jurisdiction over the person 
concerned. 59 However, as long as this person 
does not voluntarily travel to the country of 
second nationality, it is difficult for this country to 
exercise its jurisdiction effectively. After all, the 
Netherlands can refuse to extradite such a person 
because he has Dutch nationality. 60 Indeed, the 
Netherlands is obliged to refuse to extradite 
the person if the country of the person’s second 

― Chapter IV

Implications of a second nationality
under international law
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nationality provides insufficient protection for 
the person’s fundamental rights, 61  and if the 
act is not a criminal offence in Dutch law or is a 
political offence. 62

― IV.II 
Diplomatic protection

The doctrine of diplomatic protection has a long 
and not uncontroversial history in international 
law. 63  Diplomatic protection involves one state 
invoking the responsibility of another state for 
a violation of international law in respect of one 
of its nationals (a natural or legal person). This 
doctrine of diplomatic protection was originally 
closely linked to the subject of the treatment 
of aliens, developed to help states ensure that 
their nationals were treated properly abroad 
in accordance with minimum international 
standards.64 Nowadays, the rights of individuals 
are also ensured by the doctrine of human 
rights. However, diplomatic protection remains 
a powerful parallel protection mechanism, 
especially since it involves one state invoking 
the responsibility of another. Consequently, 
the individual is not alone. Furthermore, 
human rights are often not accompanied by 
any claim mechanism. The ILC's Draft Articles 
on diplomatic protection provide important 
guidelines for the international law framework 
governing diplomatic protection. 65 They aim to 
codify the current customary international law 
on diplomatic protection. 66  

The exercise of diplomatic protection is linked 
to nationality. 67 Article 5 of the Draft Articles 
on Diplomatic Protection requires that the 
individual possess the nationality of the state 
exercising diplomatic protection both at the 
time of the violation and at the time of invoking 
responsibility. With regard to the concept of 
the 'state of nationality', the Draft Articles 
on Diplomatic Protection are in line with the 
principles set out above – that is, it is for the state 
to determine its nationality law, but this freedom 
may be restricted by international law. There is 
emphatically no requirement for a ‘genuine link' 
between the individual and the state in the case 
of naturalisation. 68  However, an individual must 
not have acquired the nationality in a way that is 
incompatible with international law.

A point of particular relevance to this advisory 
report is the rule under customary law that 
is set out in Article 7 of the Draft Articles on 
Diplomatic Protection,69 which specifically 
addresses situations in which an individual has 
multiple nationalities and where the state of 
one nationality wishes to exercise diplomatic 
protection against the state of another 
nationality. 70 The main rule laid down by Article 
7 is that this is not allowed unless the nationality 
of the protecting state is ‘predominant’ 71 in 
relation to the nationality of the state against 
which protection is exercised, both at the date of 
injury and at the date of the official presentation 
of the claim. Article 7 of the Draft Articles on 
Diplomatic Protection departs from the previous 
rule laid down in Article 4 of the 1930 Convention 
on Certain Questions Relating to the Conflict 
of Nationality Laws, which does not allow the 
exercise of diplomatic protection between two 
states of nationality. The Netherlands is party 
to this convention, but on the basis of the lex 
posterior principle, the later rule under customary 
law as laid down in Article 7 of the Draft Articles 
on Diplomatic Protection is applicable – and 
the 1930 Convention rule has therefore been 
superseded. 

To determine whether a nationality is 
predominant in relation to the other nationality in 
accordance with Article 7 of the Draft Articles on 
Diplomatic Protection, the following factors may 
be considered:

–  habitual residence, the amount of time 
spent in each country of nationality, and – if 
applicable – the date of naturalisation (i.e. 
the length of the period spent as a national 
in the protective country before a claim was 
presented by that country);

– place, curricula and language of education;
– employment and financial interests;
– place of family life;
– family ties in each country;
– participation in social and public life;
– use of language;
–  taxation, bank account, social security;
–  visits to the other country of nationality;
–  possession and use of the passport of the other 

country;
– military service.
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In the Explanatory Memorandum accompanying 
Article 7 of the Draft Articles on Diplomatic 
Protection, the ILC indicated that none of 
these factors is decisive in itself and that the 
weight to be attached to each depends on the 
circumstances of the case. Article 7 provides 
for an exception, which is also clear from the 
formulation, which asserts that diplomatic 
protection cannot be exercised between two 
countries of nationality unless the nationality 
of one of the two states is predominant. It also 
follows from this construction that the state 
wishing to present a claim against the state of the 
other nationality must prove that its nationality 
is dominant. This means that, in principle, 
diplomatic protection by a state of the second 
nationality against the Netherlands on behalf 
of Dutch nationals living in the Netherlands is 
not possible. On the other hand, the Netherlands 
can exercise diplomatic protection on behalf of 
Dutch citizens abroad who have a predominant 
Dutch nationality, for example because they live 
in the Netherlands, against the state of another 
nationality.
 
A question raised by the request for advice 
is whether, and how, a statement that one 
nationality is unwanted affects the determination 
of which nationality is predominant, and whether 
a mere assertion is, or should be, sufficient 
to classify the other – wanted – nationality as 
predominant. 72  With regard to this question, it 
may be noted that if, on the basis of the above 
factors, the state of the ‘unwanted’ nationality 
is also the state of the predominant nationality, 
the state of the other nationality, or the national 
concerned, cannot unilaterally determine that 
this is not the case because it is ‘unwanted’, as the 
predominant state has an independent right to 
exercise diplomatic protection, as is evident from 
the wording of Article 2 of the Draft Articles on 
Diplomatic Protection. 73

In the situation in which a person has multiple 
nationalities, all the states of nationality may 
offer diplomatic protection against a third state. 
The principle of dominance does not play a role 
in this case. The states of nationality can agree 
among themselves which state will exercise 
protection, when, and how, but one state cannot 
prohibit another from exercising protection, 
even if the first state is the state of predominant 

nationality. It is true, however, that Article 19 
of the Draft Articles on Diplomatic Protection 
recommends states to take into account the views 
of the person for whom protection is exercised, 
which could include a national urging the state of 
the unwanted nationality not to take any action 
on her or his behalf.
     
In order to better embed international law on 
diplomatic protection, the CAVV recommends that 
the government – pursuant to the UN General 
Assembly’s Resolution 74/188 of 18 December 
2019 – seek to further the elaboration of a 
convention on the basis of the Draft Articles on 
Diplomatic Protection. 74 In this process, Article 
19 on recommended practice can also be further 
consolidated. 

― IV.III 
Consular assistance

Consular assistance to citizens abroad is a 
separate doctrine. It is provided to citizens who 
find themselves in difficult situations and takes 
the form of assistance with repatriation or 
assistance to prisoners, as well as the provision of 
documents such as passports and visas. Consular 
assistance is governed by the 1963 Vienna 
Convention on Consular Relations, especially 
Article 36 on 'contact with nationals of the 
sending state'. 75 The Netherlands, along with 180 
other states, is party to this convention, which, 
in so far as relevant here, should be seen as the 
codification of customary law.

The difference between diplomatic protection 
and consular assistance is that the former is a 
legal remedy that can be invoked in the event of 
a violation of the law, whereas the latter has a 
more general aim of protecting citizens abroad 
and assisting them where necessary; consular 
assistance is therefore predominantly preventive 
in nature. In practice, the distinction between the 
two is not always clear-cut. However, states are 
cautious about exercising diplomatic protection, 
whereas consular assistance to citizens abroad 
is regularly provided. As noted above, under 
international law the decision to exercise 
diplomatic protection lies with the state, although 
Article 19 of the Draft Articles on Diplomatic 
Protection makes certain recommendations to 
states regarding the exercise of protection in cases 
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of significant infringements. Consular assistance 
is only exercised at the citizen’s request and with 
his or her consent. Certain forms of consular 
assistance are classified under international law 
as an individual right. That means a right that 
an individual has, for instance, in relation to the 
receiving state – that is, the 
state where she or he is present, 76 or the 
individual’s right in relation to her or his state 
of nationality. 77

The question of whether states may offer 
consular assistance to people with dual 
nationality in relation to, or in the state of, the 
other nationality, and the role of the principle 
of dominance in this regard, is not clearly 
answered by the Vienna Convention on Consular
Relations.78 In order to be able to provide 
consular assistance nonetheless in such cases 
to a resident of one nationality who travels to 
the country of the other nationality for a short 
stay, states have in the past made provision for it 
in bilateral consular agreements. 79 The Vienna 
Convention on Consular Relations provides 
the basis for this, and it has been agreed, in 
the case of people with multiple nationalities, 
that they could travel on the passport of the 
country of residence with a visa for the country 
of temporary stay. This means that, for the 
duration of the validity of the visa, the traveller 
is considered to be enjoying consular assistance 
and protection from the country of the passport 
on which he or she is travelling. Such an 
agreement also provides for a smooth return to 
the country of permanent residence. 

Unlike some other states, the Netherlands does 
not provide for an individual (constitutional) 
right to protection for citizens abroad. 80  
In the Letter to Parliament of 7 October 2020, 
the Minister of Foreign Affairs, Stef Blok, stated 
that formal consular legislation would not be 
opportune, because it would lead to unnecessary 
juridification while not necessarily yielding more 
legal certainty. He also emphasised that consular 
assistance often requires tailor-made solutions.81

Nevertheless, the CAVV is of the opinion that 
the government could consider providing 
further clarification regarding the exercise of 
consular assistance in very specific situations 
for the benefit of all Dutch citizens and also for 
those who have ties with other states, whether 

wanted or unwanted, as a result of a migration 
background or otherwise. This may send an 
important signal – particularly with regard to 
people with multiple nationalities and with regard 
to countries of the other nationality.
 
The CAVV recommends that the government in 
any case explicitly indicate that in the case of 
multiple nationalities, the dominance principle 
will apply in relation to the state of the other 
nationality. By doing so, the Netherlands would 
be emphasising its right to stand up for Dutch 
nationals who live in the Netherlands and/or 
have their professional and social lives here, but 
who also have another nationality, and asserting 
that the Netherlands can and will also exercise 
protection vis-à-vis that other country. 
The question of whether or not this other 
nationality is ‘wanted’, and when it may have 
become ‘unwanted’, is not important in this 
context.

In view of the questions that have arisen in 
situations of repatriation during the COVID crisis 
and in the situation in Afghanistan – in relation to 
Afghan-Dutch dual nationals – since the Taliban 
takeover in 2021, a general clarification of the law 
on consular assistance, and more specifically of 
the mutual rights and obligations of states in cases 
of dual nationality, would be welcome.
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1.  International law does not explicitly restrict 
states in the automatic or unconditional 
application of the principle of jus sanguinis. 
Only the European Convention on Nationality 
contains provisions that do so – it states inter 
alia that contracting parties must confer 
nationality by operation of law on the basis 
of descent, but may impose restrictions in the 
event of birth outside the territory of the state. 

2.  The right of individuals to renounce a 
nationality is explicitly mentioned in Article 
8 of the European Convention on Nationality, 
but it has not been enshrined explicitly 
in universal international human rights 
instruments. However, there is a noticeable 
trend towards greater recognition of this 
right, as a derivative of other human rights. 
The CAVV endorses this recognition. The CAVV 
therefore recommends that the Netherlands 
support and promote this development of the 
law.

3.  In principle, an international organisation 
with global membership and a general 
mandate, such as the United Nations, is 
best equipped to facilitate a multilateral 
dialogue on issues of nationality – including 
renouncing a nationality. There are various 
forums within which a start could be made 
on further normative development. The CAVV 
recommends that the government promote, 
for example, the adoption of a resolution by 
the UN Human Rights Council instructing the 
Office of the High Commissioner for Human 
Rights to devote a report to the right to 
renounce nationality, including the scope of 
the right to nationality and the right to leave 
one's own country. 

 
4.  Individuals seeking a remedy for an 

‘unwanted’ second nationality should first 
pursue the appropriate legal process to the 

administrative and/or judicial authorities 
of the state concerned, in which the Dutch 
government could offer advice and support. 
If an individual’s application is rejected and 
domestic remedies have been exhausted, 
recourse to a regional court or the monitoring 
body of a human rights treaty is an option, 
provided the state in question is party to 
the relevant treaty and has accepted this 
possibility. For example, individual complaint 
procedures are available under the European 
Convention on Human Rights (ECHR) and 
the Optional Protocol to the International 
Covenant on Civil and Political Rights (ICCPR). 

5.  If the self-determination and social identity of 
the individual within the meaning of Article 8 
of the ECHR are taken as a point of departure 
in relation to issues involving an individual’s 
renunciation of a nationality, greater freedom 
of choice for some – those with an ‘unwanted’ 
nationality – should not entail less freedom for 
others, namely people with a desired second 
nationality that they would like to keep. 

6.  If persons have Dutch nationality and a 
second – possibly unwanted – nationality, 
both countries of nationality can potentially 
exercise criminal jurisdiction on the basis 
of the nationality principle. With regard to 
persons who are in the Netherlands and are 
wanted by the country of second nationality, 
the CAVV endorses the importance of the 
guarantees as currently laid down in Dutch 
law. On the basis of these guarantees, the 
Netherlands must refrain from extradition to 
the country of the other nationality if the latter 
does not sufficiently protect the fundamental 
rights of the individual, or if these persons’ 
acts do not constitute a criminal offence under 
Dutch law or constitute a political offence.

― Chapter V

Concluding remarks and 
recommendations  
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7.  Diplomatic protection is a doctrine in 
international law on the basis of which 
the Netherlands can hold another state, 
including a state of a second nationality, 
whether wanted or unwanted, responsible 
for violations of international law with 
regard to a national. Given the importance of 
this doctrine, particularly for the situations 
underlying this request for advice, the CAVV 
recommends, pursuant to Resolution 74/188 
of the UN General Assembly of 18 December 
2019, that the Netherlands seek to further the 
elaboration of a convention on the basis of the 
Draft Articles on Diplomatic Protection. 

8.  With regard to consular assistance, the CAVV 
recommends that the government explicitly 
indicate that the principle of dominance 
applies in the case of multiple nationalities in 
relation to the state of the other nationality. 
By doing so, the Netherlands would be 
emphasising its right to stand up for Dutch 
nationals who live in the Netherlands and/
or have their professional and social lives in 
the Netherlands, but who also have another 
nationality, and emphasising its right to 
provide protection in relation to the country 
of the other nationality. The question of 
whether this other nationality is wanted or 
unwanted, and when it may have become 
unwanted, is not important in this context. 

9.  In view of the questions that have arisen in 
situations of repatriation during the COVID 
crisis and in the situation in Afghanistan – 
in relation to Afghan-Dutch dual nationals 
– since the Taliban takeover in 2021, some 
clarification of the law on consular assistance 
in cases of dual nationality would be 
welcome, especially in relation to the mutual 
rights and obligations of states.
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