
development.8 In the same year, the General Assembly, 
-

ber 1996, invited the Commission further to examine 
the topic and to indicate its scope and content in the 

the debate in the Sixth Committee and of any written 

forty-ninth session, in 1997, the Commission, pursuant 
to the above General Assembly resolution, established at 

9 The 

which was endorsed by the Commission.10

Group attempted to: (a) clarify the scope of the topic to 
b) identify issues which should 

Group proposed an outline for consideration of the topic 
which the Commission recommended to form the basis 
for the submission of a preliminary report by the Special 
Rapporteur.11

39. Also at its forty-ninth session, the Commission 
appointed Mr. Mohamed Bennouna Special Rapporteur for 
the topic.12

-
tion 52/156 of 15 December 1997 endorsed the decision 

-

before it the preliminary report of the Special Rappor-
teur.13 At the same session, the Commission established 

-
-

sion as to the approach to the topic.14 

 

8 Yearbook , vol. II (Part Two), document A/51/10, p. 97, 
para. 248 and Annex II, addendum 1, p. 137.

9 , vol. II (Part Two), p. 60, para. 169.
10 , p. 60, para. 171.
11 , pp. 62–63, paras. 189–190.
12 , p. 63, para. 190.
13 , vol. II (Part One), document A/CN.4/484, 

p. 309.
14 , 

vol. II (Part Two), p. 49, para. 108.

Rapporteur for the topic,15 after Mr. Bennouna was 

16 The 
Commission deferred its consideration of chapter III to 

session, the Commission established an open-ended infor-
mal consultation, chaired by the Special Rapporteur, on 
draft articles 1, 3 and 6.17 The Commission subsequently 
decided to refer draft articles 1, 3, 5, 6, 7 and 8 to the 

-
mal consultation.

had before it the remainder of the Special Rapporteur’s 
18 Due to the lack 

of time, the Commission was only able to consider those 

11, and deferred consideration of the remainder of the 

session. At the same session, the Commission decided to 

45. Also at the same session, the Commission estab-
lished an open-ended informal consultation on article 9, 
chaired by the Special Rapporteur.

had before it the remainder of the second report of the 

as well as his third report,19  
At this session, the Commission decided to refer draft 

a, b,  (to be considered in con-
a), and e -

mittee. It subsequently decided to refer draft article 14, 

a.

47. Also at this session, the Commission considered 

 

15 , vol. II (Part Two), document A/54/10, p. 17, 
para. 19.

16 Yearbook … 2000, vol. II (Part One), document A/CN.4/506 and 
Corr.1 and Add.1.

17 The report of the informal consultations is contained in , 
vol. II (Part Two), pp. 85–86, para. 495.

18  , vol. II (Part One), document A/CN.4/514, 
p. 97.

19  Yearbook … 2002, vol. II (Part One), document A/CN.4/523 and 
Add.1, p. 19.
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In addition, the Commission adopted the commentaries to 
the aforementioned draft articles.20

48. The Commission also established an open-ended 
informal consultation, chaired by the Special Rapporteur, 
on the question of the diplomatic protection of crews as 
well as that of corporations and shareholders.

had before it the fourth report of the Special Rappor-
teur.21

May to 23 May and on 28 May and 5 June 2003, respec-
tively. It subsequently considered the second part of the 

22 

23 and articles 18 to 20. Subsequently, 

52. The Commission considered the report of the Draft-

-
24

53. At the present session, the Commission had before 

The Commission considered the report at its 2791st 

Commission requested the Special Rapporteur to con-

the topic of diplomatic protection and, if so, whether it 

Rapporteur prepared a memorandum on this issue, but the 
Commission did not have time to consider it and decided 
to come back to this question at the next session.

-

alternative formulation for draft article 21 as proposed 

20 
in , vol. II (Part Two), chap. V, sect. C, pp. 67–76, paras. 280–281.

21  Yearbook … 2003, vol. II (Part One), document A/CN.4/530 and 
Add.1, p. 3.

22 , vol. II (Part Two), p. 27, paras. 90–92.
23 , para. 92.
24  The text of the draft articles with the commentary is in , 

p. 35–41, para. 153.

a provision on the connection between the protection of 
ships’ crews and diplomatic protection.

56. The Commission considered the report of the Draft-

of 19 draft articles on diplomatic protection (see sect. C 
below).

accordance with articles 16 and 21 of its statute, to trans-
mit the draft articles ( -
eral, to Governments for comments and observations, 
with the request that such comments and observations be 
submitted to the Secretary-General by 1 January 2006.

the Commission expressed its deep appreciation for the 

-

the draft articles on diplomatic protection.

 

1. TEXT OF THE DRAFT ARTICLES

59. The text of the draft articles adopted by the Com-

PART ONE

GENERAL PROVISIONS

State.

PART TWO

NATIONALITY

CHAPTER I

GENERAL PRINCIPLES

article 8.
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CHAPTER II

NATURAL PERSONS

Article 4. 

international law.

matic protection in respect of a person who is its national at the 

inconsistent with international law.

 

 

tion of the claim.

in that State.

CHAPTER III

LEGAL PERSONS

respect of a corporation which was its national at the time of the 

the claim.

State.

respect of its nationals.

PART THREE

LOCAL REMEDIES

b

c



PART FOUR

MISCELLANEOUS PROVISIONS

 

2. TEXT OF THE DRAFT ARTICLES WITH 
COMMENTARIES THERETO

60. The texts of the draft articles on diplomatic protec-

-
duced below.

-

responsibility, Mr. García Amador, included a number 
of draft articles on this subject in his reports presented 
from 1956 to 1961.25

responsibility paid little attention to diplomatic protec-

state that the two topics central to diplomatic protec-
tion—nationality of claims and the exhaustion of local 
remedies—would be dealt with more extensively by the 

26 Nevertheless, 
there is a close connection between the draft articles on 
State responsibility and the present draft articles. Many 
of the principles contained in the draft articles on State 
responsibility are relevant to diplomatic protection and 
are therefore not repeated in the present draft articles. 

 

25  First report: , vol. II, document A/CN.4/96, 
Yearbook , vol. II, document A/CN.4/106, 

, vol. II, document A/CN.4/111, 
, vol. II, document A/CN.4/119, 

, vol. II, document A/CN.4/125, 
, vol. II, document A/CN.4/134 

and Add.1, p. 1.
26 

(commentary on article 44, foonotes 683 and 687).

reparation for the injury caused by the internationally 
-

combination. All these matters are dealt with in the draft 
articles on State responsibility.27 Some members of the 

of diplomatic protection should have been covered in the 
present draft articles and that the focus of attention should 
not have been the admissibility of claims.

-

of nationality of the injured person. Instead the present 

is, the rules that relate to the conditions that must be met 

claims. Article 44 of the draft articles on State respon-
sibility provides:

“The responsibility of a State may not be invoked if:

(a

(b) the claim is one to which the rule of exhaus-
tion of local remedies applies and any available and 

28

claims and the exhaustion of local remedies.

(3) The present draft articles do not deal with the protec-

similarities between functional protection and diplomatic 
protection, there are also important differences. Diplomatic 

for injury to the national of a State premised on the prin-
ciple that an injury to a national is an injury to the State 
itself. Functional protection, on the other hand, is an institu-

-

their independence. Differences of this kind have led the 

articles on diplomatic protection. The question whether a 
State may exercise diplomatic protection in respect of a 

was answered by the ICJ in the Reparation for injuries case:

-
will and common sense.29

27 Articles 28, 30, 31 and 34–37. Much of the commentary on com-
pensation (art. 36) is devoted to a consideration of the principles appli-

28  
para. 76.

29 
, p. 174, at pp. 185–186.
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PART ONE

GENERAL PROVISIONS

Commentary

its main elements and at the same time indicates the scope 
of this mechanism for the protection of nationals injured 
abroad.

(2) Under international law, a State is responsible for 

Diplomatic protection is the procedure employed by the 
State of nationality of the injured persons to secure pro-
tection of that person and to obtain reparation for the inter- 

-
stances in which diplomatic protection may be exercised 
and the conditions that must be met before it may be exer-

-

of the State for injury to an alien. The draft articles, like 
those on the responsibility of States for internationally 

and secondary rules and deal only with the latter.30

of the ICJ in the  case when it stated that the 
31 

another State.

(4) In most circumstances, it is the link of nationality 

the exercise of diplomatic protection, a matter that is dealt 

concepts are treated separately.

(5) Diplomatic protection must be exercised by law-
ful and peaceful means. Several judicial decisions draw 

30 
(General commentary, paras. (1) to (3)).

31  Preliminary I.C.J. 
, p. 6, at p. 27. See also 

sions, , , P.C.I.J., Series A, No. 2. 

taken by a State when it resorts to diplomatic protection.32 
-
-

procedures employed by a State to inform another State of 

mediation and conciliation to arbitral and judicial dis-
pute settlement. The use of force, prohibited by Article 2, 

diplomatic protection.

(6) Article 1 makes clear the point, already raised in the 
General commentary,33 that the present articles deal only 
with the exercise of diplomatic protection by a State and 

 

opinion on Reparation for injuries.34 

(7) Diplomatic protection mainly covers the protection 

other rules of international law and instruments, such as 
the Vienna Convention on Diplomatic Relations and the 
Vienna Convention on Consular Relations.

Commentary

-

the Vattelian notion that an injury to a national is an indi-
rect injury to the State.35 This view was formulated more 
carefully by the PCIJ in the case when it 
stated:

-

its subjects, respect for the rules of international law.36

to reconcile with the realities of diplomatic protection, 
which require continuous nationality for the assertion 
of a diplomatic claim,37 the exhaustion of local remedies 

 

32 
 case,  P.C.I.J., Series 

Nottebohm case, 
 I.C.J. Reports , p. 4, at p. 24.

33 See above 
34 See footnote 29 above.
35

(1758)
vol. I, book II, chap. VI, p. 136.

36  (see footnote 31 above), 
p. 12.

37  See the text of articles 5 and 10 above.



suffered to accord with the loss suffered by the individual. 
-

an injury to the State has come to be known, remains the 
cornerstone of diplomatic protection.38

-
-

State to extend diplomatic protection to a national,39 but 
-

tion was clearly stated by the ICJ in the 
tion case:

-
cise diplomatic protection by whatever means and to whatever extent 

-
tional law. All they can do is resort to municipal law, if means are avail-

retains in this respect a discretionary power the exercise of which may 
be determined by considerations of a political or other nature, unrelated 
to the particular case.40

A proposal that a limited duty of protection be imposed 
on the State of nationality was rejected by the Commis-

development of the law.41

-
tion may only be carried out within the parameters of the 
present articles.

PART TWO

NATIONALITY

CHAPTER I

GENERAL PRINCIPLES

Commentary

of the State to exercise diplomatic protection, arti- 
cle 3 asserts the principle that it is the State of nationality 

38 For a discussion of this notion, and the criticisms directed at it, 

(footnote 16 above), paras. 61–74.
39 For an examination of domestic laws on this subject, see , 

paras. 80–87.
40 

 , p. 3, at p. 44.
41 -

matic protection (footnote 16 above). For the debate in the Commission, 
see Yearbook … 2002, vol. II (Part Two), pp. 91–92, paras. 447–456.

exercise diplomatic protection on behalf of such a person. 
The emphasis in this article is on the bond of nationality 
between State and individual which entitles the State to 
exercise diplomatic protection. This bond differs in the 

separate chapters are devoted to these different types of 
persons.

-
stances in which diplomatic protection may be exercised 
in respect of non-nationals. Article 8 provides for such 

CHAPTER II

NATURAL PERSONS

Article 4. 

with international law.

Commentary

-
poses of diplomatic protection of natural persons. This 

the State of nationality to determine, in accordance with 

secondly, that there are limits imposed by international 

-

(2) The principle that it is for each State to decide who 
are its nationals is backed by both judicial decisions 
and treaties. In 1923, the PCIJ stated in the Nationality 

 case that: “in the 
present state of international law, questions of nationality 

42 This 

Law: “It is for each State to determine under its own law 

by the 1997 European Convention on Nationality (art. 3).

-
ality listed in article 4 are illustrative and not exhaustive. 

-
ity: birth (jus soli), descent (jus sanguinis -

per se

-
cally results in the acquisition by a spouse of the national-
ity of the other spouse, problems may arise in respect of 

42 
ion,  P.C.I.J., Series B, No. 4, p. 6, at p. 24.
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the consistency of such an acquisition of nationality with 
international law.43 Nationality may also be acquired as a 
result of the succession of States.44

most frequently used by States to establish nationality. In 
some countries, where there are no clear birth records, it 

-

not constitute a basis for nationality itself. A State may, 
however, confer nationality on such persons by means of 

(5) Article 4 does not require a State to prove an effec-

Nottebohm case,45 as an addi-
tional factor for the exercise of diplomatic protection, 
even where the national possesses only one nationality. 

case, the Commission took the view that there were cer-
tain factors that served to limit Nottebohm to the facts 
of the case in question, particularly the fact that the ties 
between Mr. Nottebohm and Liechtenstein (the appli-

46 compared with 
the close ties between Mr. Nottebohm and Guatemala 
(the respondent State) for a period of over 34 years, 
which led the ICJ to repeatedly assert that Liechtenstein 
was “not entitled to extend its protection to Nottebohm 

47

48 applicable to all 

-
ine link between itself and Mr. Nottebohm in order to 

whom he had extremely close ties. Moreover, the Com-

requirement proposed by Nottebohm was strictly applied 

diplomatic protection, as in today’s world of economic 

who have drifted away from their State of nationality 
and made their lives in States whose nationality they 

43

 which prohibits the acquisi-

commentary to this draft article below.
44 See the draft articles on nationality of natural persons in relation 

to the succession of States, , vol. II (Part Two), p. 20, 
para. 47.

45 In the Nottebohm -
tice of States, to arbitral and judicial decisions and to the opinions of 

said to constitute the juridical expression of the fact that the individual 
upon whom it is conferred, either directly by the law or as the result 
of an act of the authorities, is in fact more closely connected with the 

State. Conferred by a State, it only entitles that State to exercise protec-
tion  another State, if it constitutes a translation into juridical 
terms of the individual’s connection with the State which has made him 

46 , p. 25.
47 , p. 26.
48 This interpretation was placed on the Nottebohm case by the Ital-

ian–United States Conciliation Commission in  
, UNRIAA, vol. (Sales No. 65.V.4), 

never acquire or have acquired nationality by birth or 
descent from States with which they have a tenuous 
connection.49

-
tion of nationality must not be inconsistent with interna-

-
sistent with international conventions, international cus-

50 Today, conventions, particularly 

51 

Women provides that:

render her stateless or force upon her the nationality of the husband.52

where his or her nationality has been acquired contrary 
to international law. Article 4 requires that nationality 
should be acquired in a manner “not inconsistent with 

acquired in violation of international law is upon the State 

-

53 and that 
there is a presumption in favour of the validity of a State’s 
conferment of nationality.54

49

the scope of the Nottebohm -
cial Rapporteur on diplomatic protection (footnote 16 above), 
paras. 106–120.

50 See also article 3 (2) of the European Convention on Nationality.
51

in its advisory opinion on the 
 case, in which 

it held that it was necessary to reconcile the principle that the confer-
ment of nationality falls within the domestic jurisdiction of a State 
“with the further principle that international law imposes certain limits 
on the State’s power, which limits are linked to the demands imposed 

(ILR, 
vol. 79 (1989), p. 283, at p. 296).

52

Convention on the Elimination of All Forms of Racial Discrimination.
53 See the advisory opinion of the Inter-American Court of Human 

 (footnote 51 above), para. 62.
54 See Oppenheim’s Interna

tional Law , p. 856.



tion in respect of a person who was its national at the 

of that State in a manner not inconsistent with inter
national law.

Commentary

established,55 it has been subjected to considerable criti-
cism56

-
-

-
tection.57 The Commission is of the view that the continu-
ous nationality rule should be retained but that exceptions 
should be allowed to accommodate cases in which unfair-

a State is entitled to exercise diplomatic protection in 
respect of a person who was its national both at the time of 

claim. State practice and doctrine are unclear on whether 
the national must retain the nationality of the claimant 

-
tice this issue seldom arises.58 In these circumstances the 
Commission decided to leave open the question whether 

55 See, for instance, the decision of the United States International 
Claims Commission 1951–1954 in the Kren claim, ILR (1953), vol. 20 
(1957), p. 233, at p. 234.

56

 ,  (footnote 40 above), pp. 101–

, Paris, Presses universitaires de 
France, 1990.

57 See the statement of Umpire Parker in the case 
: “Any other rule would open wide the door for abuses 

-

, United States–Germany Mixed Claims Commission, UNRIAA, 
vol. VII (Sales No. 1956.V.5), p. 119, at p. 141.

58

, vol. 51 (1965), tome I, p. 5, at pp. 72–73.

nationality has to be retained between the injury and the 
presentation of the claim.59

a national of the claimant State at the time of the injury. 
-

will coincide with the date on which the injurious act 
occurred.

(4) The second temporal requirement contained in para-

date until which the continuous nationality of the claim 

the claim.60

most frequently used in treaties, judicial decisions and 
doctrine to indicate the outer date or  required 
for the exercise of diplomatic protection. The Commission 

-
cate that the date of the presentation of the claim is that 

informal diplomatic contacts and enquiries on this subject.

(5) The entitlement of the State to exercise diplomatic 

the claim. There was, however, support for the view that 

ceases to be a national for the purposes of diplomatic pro-

rule requires the bond of nationality “from the time of the 
61 
-

draft article 5.

conduct that the responsible State should take in order to 

reparation should take. This matter is dealt with more 
fully in article 43 of the draft articles on the responsibility 

commentary thereto.62

(7) While the Commission decided that it was neces-

protection in respect of a person who was a national at the 

59 The same approach was adopted by the Institute of Interna-
tional Law in its Warsaw Session, in September 1965 ( , tome II, 
pp. 260–262).

60 See the dictum of Umpire Parker in the case 
sion No. V (footnote 57 above), p. 143.

61 Oppenheim’s International Law (see footnote 54 above), p. 512.
62 

pp. 127–129.
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nationality of another State for a reason unrelated to the 

new nationality has taken place in a manner not inconsist-
ent with international law.

(8) Loss of nationality may occur voluntarily or invol-
untarily. In the case of the succession of States, and, pos-

is compulsory, nationality will be lost involuntarily. In the 

require the loss of nationality to be involuntary.

(9) As discussed above,63 fear that a person may delib-

-
matic claim on his or her behalf is the basis for the rule of 
continuous nationality. The second condition contained in 

-
son in respect of whom diplomatic protection is exercised 
must have acquired his or her new nationality for a reason 

-
ality, such as those in which the person has acquired a new 
nationality as a necessary consequence of factors such as 

(10) The third condition that must be met for the rule of 
continuous nationality not to apply is that the new nation-
ality has been acquired in a manner not inconsistent with 
international law. This condition must be read in conjunc-
tion with article 4.

-
matic protection may not be exercised by the new State 

injured person in respect of an injury incurred when that 
person was a national of the former State of nationality 
and not the present State of nationality. The injured per-
son cannot have been an alien when the injury occurred.

 

Commentary

(1) Dual or multiple nationality is a fact of international 
life. An individual may acquire more than one nationality 
as a result of the parallel operation of the principles of jus 

63 See above 
article.

soli and jus sanguinis or of the conferment of nationality 

of a prior nationality. International law does not prohibit 
dual or multiple nationality: indeed such nationality was 

necessary to address the question of the exercise of dip-
lomatic protection by a State of nationality in respect of a 
dual or multiple national. Article 6 is limited to the exer-
cise of diplomatic protection by one of the States of which 

that person is not a national. The exercise of diplomatic 

State of nationality is covered in article 7.

diplomatic protection in respect of its national even where 
that person is a national of one or more other States. Like 

protection.

and a dual or multiple national in the case of the exer-

injured person is not a national, in both arbitral decisions64 
65

does not require such a condition. In the Salem case, an 

that the injured individual had effective Persian national-

nationality. It stated that:

third power is not entitled to contest the claim of one of the two powers 

of the other power.66

This rule has been followed in other cases67 and has more 
recently been upheld by the Iran–United States Claim 

64 -
bunal in the  case,  Annual Digest 

, A. McNair and 

65

b) of the Resolution 
on “the national character of an international claim presented by a 

of International Law at its Warsaw Session in 1965, 
, Paris, Pedone, 1992, p. 57, at p. 59 

(reproduced in 
1960 Harvard Draft Convention on the International Responsibility of 
States for Injuries to Aliens (reproduced in L. B. Sohn and R. R. Bax-
ter, “Responsibility of States for injuries to the economic interests of 

 
and article 21 (4) of the draft on the international responsibility of 
the State for injuries caused in its territory to the person or property 

-
cial Rapporteur Garcia Amador, Yearbook … , vol. II, document 
A/CN.4/111, p. 47.

66 Salem A , 
UNRIAA, vol. II (Sales No. 1949.V.1), p. 1161, at p. 1188.

67 See the decisions of the Italian–United States Conciliation Com-
mission in the  claim, 10 June 1955, ILR (1955), vol. 22 (1958), 
p. 443, at p. 456, or UNRIAA, Vereano case, 



Tribunal.68 The Commission’s decision not to require a 
-

able. Unlike the situation in which one State of national-

-
ality where one State of nationality seeks to protect a dual 

(4) In principle, there is no reason why two States of 

-

exercise diplomatic protection in respect of a dual or mul-

a national. While the responsible State cannot object to 
-

taneously and in concert, it may raise objections where 

the same forum or different forums or where one State 
-

ality has already received satisfaction in respect to that 
claim. Problems may also arise where one State of nation-

another State of nationality continues with its claim. It 

this kind. They should be dealt with in accordance with 

joint claims.

 

tation of the claim.

Commentary

(1) Article 7 deals with the exercise of diplomatic pro-

of nationality. Whereas article 6, which deals with a 

State of which the injured person is not a national, does 
not require an effective link between claimant State and 
national, article 7 requires the claimant State to show 
that its nationality is predominant, both at the time of 

the claim.

-

State may not afford diplomatic protection to one of its 

, UNRIAA
and the  claim, , ILR, vol. 40 (1970), p. 153, at 
p. 155.

68 See Dallal v. Iran (1983), 
Reports p. 23.

69

a similar approach70 and there was also support for this 
position in arbitral awards.71 In 1949 in its advisory opin-

Reparation for injuries, the 
ICJ described the practice of States not to protect their 

-
72

(3) Even before 1930, however, there was support in 
arbitral decisions for another position, namely that the 

-

nationality.73 This jurisprudence was relied on by the ICJ 
in another context in the Nottebohm case74

explicit approval by Italian–United States Conciliation 

69 See, too, article 16 (a) of the 1929 Harvard Draft Convention on 
-

vol. 23, special 
supplement (vol. 2) (April 1929), p. 133, at p. 200 (reproduced in Year

, vol. II, document A/CN.4/96, Annex 9, p. 229, at p. 230).
70 See article 23 (5) of the 1960 Harvard Draft Convention on the 

International Responsibility of States for Injuries to Aliens (footnote 65 

of an international claim presented by a State for injury suffered by an 

Warsaw Session ( ).
71 See the v. case 

(1898) (United States–British Claims Commission), J. B. Moore, His

States Has Been a Party -
case, 

, UNRIAA, vol. V (Sales No. 1952.V.3), 
pp. 74, or 

Honey case (British–Mexican Claims Commission), 
, UNRIAA, vol. V, p. 133, or 

case (British–Mexican Claims Commission), 
, UNRIAA, vol. V, p. 216–217.

72 Reparation for injuries 
Nations (see footnote 29 above), p. 186.

73   case, 2 Knapp. Privy Council I, p. 295, 
Reports

 
Mixed Claims Commission), (Italian–Ven-

and 584 respectively, or J. H. Ralston (ed.), 
, 

1904, pp. 429–438, 710, 754–761, 438–455, 710–720 and 754–762 
 case (Italy Peru) (Permanent Court 

of Arbitration), 
No. 61.V.4), p. 397, or J. B. Scott (ed.), The Hague Court Reports, 

Hein case, Case 
-

liams and H. Lauterpacht (eds.), 
, 

Blumenthal case (1923) (French–German Mixed Arbitral Tribunal), 

 
case,  (1926) (French–German Mixed Arbitral Tribunal), 

 (foot-
Pinson cases,  (1928) 

(French–Mexican Mixed Claims Commission), , pp. 297–301, or 
 case 

-
sion), UNRIAA, vol. VI (Sales No. 1955.V.3), pp. 248–249.

74 See footnote 32 above, pp. 22 and 23. Nottebohm was not con-

that Nottebohm had no effective link with Liechtenstein. See also the 
judicial decisions referred to in footnote 73 above.
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Commission in the  claim in 1955. Here the Con-
ciliation Commission stated that:

excludes diplomatic protection in the case of dual nationality, must 
yield before the principle of effective nationality whenever such nation-

-

-
tion for the elimination of any possible uncertainty.75

In its opinion, the Conciliation Commission clearly held 
that the principle of effective nationality and the concept 
of dominant nationality were simply two sides of the 
same coin. The rule thus adopted was applied by the Con-
ciliation Commission in over 50 subsequent cases con-

76

United States Claims Tribunal has applied the principle of 
dominant and effective nationality in a number of cases.77 

nationality principle is the United Nations Compensation 
Commission established by the Security Council to pro-

-
pation of Kuwait.78 The condition applied by the Compen-

79 -

report on international responsibility to the Commission, 
Special Rapporteur Garcia Amador proposed that:

shall be exercisable only by the State with which the alien has the 
80

report to the International Law Association at its sixty-
ninth Conference.81

(4) The Commission is of the opinion that the principle 
which allows a State of dominant or effective national-

75 (see footnote 67 above), p. 247. See also the De Leon case, 
, 15 May 1962 and 8 April 1963, UNRIAA, 

.
76 See, for example the 

Zan
grilli
Cestra
the 

Turri
the Graniero

Ganapini
 case (1962), ILR, vol. 40 (1970), p. 148.

77 See, in particular, v. Bank Tejarat (1983), 
, vol. 2, 

1984, p. 157, at p. 166  (1984), , vol. 5, p. 251.
78  Security Council Resolution 692 (1991) of 20 May 1991.
79 

Compensation Commission, of 16 March 1992, “Criteria for additional 
11.

80 Draft on the international responsibility of the State for injuries 
caused in its territory to the person or property of aliens (see foot-
note 65 above), art. 21 (4).

81

tion, London, 2000, p. 646, para. 11.

-

State and its national in situations in which one State of 
-

ality. The Commission decided not to use either of these 
words to describe the required link but instead to use the 

-

nationalities and the essence of this exercise is more accu-

is moreover the term used by the Italian–United States 
Conciliation Commission in the  claim which may 

present customary rule.82

(6) The Commission makes no attempt to describe the 
-

ality is predominant. The authorities indicate that such 
factors include habitual residence, the amount of time 

each case.

nationality may not
unless

the burden of proof is on the claimant State to prove that 
its nationality is predominant.

established a predominant nationality subsequent to an 

the requirement that the nationality of the claimant State 
must be predominant both at the time of the injury and 

commentary on this article. The exception to the continu-

not applicable here, as the injured person contemplated 
in article 7 will not have lost his or her other nationality.

82 See footnote 67 above.



State.

Commentary

diplomatic protection on behalf of its nationals only. In 
1931 the United States–Mexican Claims Commission in 

v.  

diplomatic protection when it stated:

-

no State is empowered to intervene or complain on his behalf either 
before or after the injury.83

such conventions as the Convention on the Reduction of 

the law, departs from the traditional rule that only nation-
-

tion and allows a State to exercise diplomatic protection 
in respect of a non-national where that person is either a 

-
nounce on the status of such persons. It is concerned only 
with the issue of the exercise of the diplomatic protection 
of such persons.

-

considered as a national by any State under the operation 

-
less of how he or she became stateless, provided that he 

83  Company  v. 
 UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669, 

at p. 678.

or she was lawfully and habitually resident in that State 

presentation of the claim.

(4) The requirement of both lawful residence and 
84 Whereas some 

members of the Commission believed that this threshold 
-

tive protection for the individuals involved, the majority 
took the view that the combination of lawful residence 

-
tional measure introduced .

The stateless person must be a lawful and habitual resi-
dent of the claimant State both at the time of the injury 

This ensures that non-nationals are subject to the same 
rules as nationals in respect of the temporal requirements 

-
tion by the State of residence is particularly important in 

-

85

-

(7) The Commission decided to insist on lawful resi-
dence and habitual residence as preconditions for the exer-

persons, despite the fact that article 28 of the Convention 

86 -

the fact that the issue of travel documents, in terms of the 
Convention, does not in any way entitle the holder to dip-

87

rule, . Some members of the Commission 

as preconditions for the exercise of diplomatic protection 
88

84 -
pean Convention on Nationality, art. 6 (4) (g), where they are used in 
connection with the acquisition of nationality. See also the Harvard 
Draft Convention on the International Responsibility of States for Inju-
ries to Aliens (footnote 65 above), which includes for the purpose of 

).
85

86 The  of the Convention make it clear that 

87

88
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-

which appears in article 6 (4) (g) of the European Con-
vention on Nationality, which would have extended the 

-
-

in Africa,89 widely seen as the model for the international 
90

91 However, the Commission preferred to set 
no limit to the term in order to allow a State to extend 
diplomatic protection to any person that it considered and 

-
-

claimant State both at the time of the injury and at the date 

-
mitted this would have contradicted the basic approach of 

predominant basis for the exercise of diplomatic protec-

-
ment at the hand of their State of nationality, from which 

-
may -

discretion under international law whether to exercise 
diplomatic protection in respect of a national.92 A fortiori 
it has discretion whether to extend such protection to a 

(12) The Commission stresses that article 8 is concerned 
only with the diplomatic protection of stateless persons 

not concerned with the conferment of 

89

90 Note on International Protection submitted by the United Nations 

91 Adopted by the Colloquium on the International Protection of 

of the Declaration is reproduced in OEA/Ser.L/V/II.66 doc.10 rev.1. 
-

sion (1985), resolution approved by the General Commission held at its 

92 See article 2 and the commentary thereto.

nationality upon such persons. The exercise of diplomatic 
-

expectation of the conferment of nationality. Article 28 of 

nationality of the holder. A fortiori the exercise of dip-

nationality of the protected person.

CHAPTER III

LEGAL PERSONS

Article 9. 

Commentary

-

the diplomatic protection of natural persons. The provi-
sion makes it clear that in order to qualify as the State of 
nationality for the purposes of diplomatic protection of a 
corporation, certain conditions must be met, as is the case 
with the diplomatic protection of natural persons.

-

enterprises with limited liability whose capital is repre-

why the present article, and those that follow, are con-
cerned with the diplomatic protection of corporations and 
shareholders in corporations. Draft article 13 is devoted 

93 of a State, international law, accord-
 case, “attributes 

to the State under the laws of which it is incorporated 
94 Two 

conditions are set for the acquisition of nationality by a 
corporation for the purposes of diplomatic protection: 

of the company in the State of incorporation. In practice 
the laws of most States require a company incorporated 

-

clear that both conditions should be met when it stated: 
-

93 (see footnote 42 
above), p. 24.

94  (see footnote 40 
above), p. 43, para. 70.



95 With 

-
tion, however small, between State and company. This 

96 between Canada and Barcelona 
Traction.

-

clearly includes the concept of incorporation, as well as 

be employed by a State to create a corporation. The “for-

diplomatic protection. In addition, there must be some 
-

) or a similar connection. This 

in -
tor between the State in which the company is formed and 

-

the Barcelona Traction company and Canada, is not used, 

required by the Court in addition to incorporation, is pre-

-
tives. Generally, article 9 requires a relationship between 

exercise diplomatic protection, may be described in dif-
97

(5) In  the State of nationality of 

entitled to exercise diplomatic protection in respect of 
-

the Nottebohm case.98

to corporations and held that  there was “a close 

95 
96 , para. 71.
97 The ICJ in  made it clear that there are no 

rules of international law on the incorporation of companies. Con-
sequently, it was necessary to have recourse to the municipal law to 
ascertain whether the conditions for incorporation had been met. The 

-

essentially within their domestic jurisdiction. This in turn requires that, 

-
national law has not established its own rules, it has to refer to the rel-

), pp. 34–35, para. 38.
98 See footnote 32 above.

99 Article 9 does 

. Moreover, it rejects the 
-

tor in the context of the diplomatic protection of corpora-
-

-

generis
phrase of this kind to be interpreted narrowly to accord 
with the phrases that precede it. This means that the 
phrase is to have no life of its own. It must refer to some 

dual nationality. As multiple nationality is possible in the 

nationality. Some members of the Commission did not 

nationality.

tion in respect of a corporation which was its national 

 

respect of a corporation which was its national at the 

Commentary

continuous nationality are discussed in the commentary 
to article 5. In practice, problems of continuous national-
ity arise less in the case of corporations than with natural 

-

in which case the corporation assumes a new personal-

99 See  (footnote 40 
above), p. 43, paras. 70–71.
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corporation.100 Only in one instance may a corporation, 
-

sonality, and that is in the case of State succession.

State is entitled to exercise diplomatic protection in respect 
of a corporation that was its national both at the time of 

be a national of the claimant State at the time of the pres-

arise, however, in respect of the , the date 
until which nationality of the claim is required.101 The cor-
poration must clearly be a national of the claimant State 

is support for this proposition in treaties, judicial deci-
sions and doctrine.102 In this sense, the entitlement of the 

-
ever, support for the view that if the corporation should 

view, the continuous nationality rule requires the bond of 
nationality “from the time of the occurrence of the injury 

103 -
city of such cases in practice, the Commission preferred 

104 

conduct that the responsible State should take in order to 

reparation should take.105

-
lomatic protection of a corporation that has ceased to 

formed and of which it was a national. If one takes the 
position that the State of nationality of such a corpora-

exists at the time of presentation of the claim, then no 

100 See the case, United States– 

to a successor company incorporated in the United States. As the treaty 

claim on behalf of its national in such circumstances, the claim was 

the claim would not have been allowed ( , at p. 192).
101 This matter was left undecided by the PCIJ in the Pan

 case (see footnote 32 above), at p. 17. 
See also the fourth report of the Special Rapporteur Václav Mikulka on 

succession of States, , vol. II (Part One), document A/
CN.4/489, p. 301.

102 See the Kren claim (footnote 55 above), at p. 234.
103 Oppenheim’s International Law (see footnote 54 above), p. 512.
104 For a recent example of such a case, see The Loewen 

v. , 
ICSID, No. ARB(AF)/98/3, ILM, vol. 42 (2003), p. 811.

105 See, further, article 43 of the draft articles on the responsibility 

.

State may exercise diplomatic protection in respect of an 
injury to the corporation. A State could not avail itself of 

claim as it could not show that it had the necessary inter-
est at the time the injury occurred to the corporation. This 

 
case106 and it has troubled certain courts and arbitral tri-
bunals107 and scholars.108

approach and allows the State of nationality of a corpo-
ration to exercise diplomatic protection in respect of an 
injury suffered by the corporation when it was its national 
and has ceased to exist—and therefore ceased to be its 
national—as a result of the injury. In order to qualify, the 
claimant State must prove that it was because of the injury 

-
-

junction with article 11 (a), which makes it clear that the 
State of nationality of shareholders will not be entitled to 
exercise diplomatic protection in respect of an injury to a 
corporation that led to its demise.

to the law of the State of incorporation for a reason 

b

Commentary

(1) The most fundamental principle of the diplomatic 
protection of corporations is that a corporation is to be 
protected by the State of nationality of the corporation 
and not by the State or States of nationality of the share-

-
. In this case the 

with the question of the diplomatic protection of share-
holders in “a limited liability company whose capital is 

106 , 
 

, p. 345).
107 See the -

lan Mixed Claims Commission of 1903, constituted in virtue of the 

-
, on behalf of the 

v.
 , vol. V (Sales No. 1952.V.3), 

p. 61, at p. 63.
108

ety

national, Paris, Presses universitaires de France, 1990, pp. 197–202.



109 Such companies are character-
-

holders.110 Whenever a shareholder’s interests are harmed 
by an injury to the company, it is to the company that the 

111 
Only where the act complained of is aimed at the direct 

112

the distinction between company and shareholders, said 
the Court, are derived from municipal law and not inter-
national law.113

-
tion of a company and not the State(s) of nationality of 
the shareholders in the company is the appropriate State 
to exercise diplomatic protection in the event of injury to 
a company, the Court in 
by a number of policy considerations. First, when share-

nationality of the corporation may, in the exercise of its 
discretion, decline to exercise diplomatic protection on 
their behalf.114 Secondly, if the State of nationality of 
shareholders is permitted to exercise diplomatic protec-

-

shareholders of many nationalities.115 In this connec-
tion the Court indicated that if the shareholder’s State 
of nationality was empowered to act on his behalf there 
was no reason why every individual shareholder should 

116 Thirdly, the Court was reluc-

nationality to corporations and shareholders and to allow 
the States of nationality of both to exercise diplomatic 
protection.117

(3) The Court in  accepted that the 
State(s) of nationality of shareholders might exercise dip-

where the company had ceased to exist in its place of 
incorporation118—which was not the case with Barcelona 

-
-

of nationality119—which was also not the case with Bar-
celona Traction. These two exceptions, which were not 

 

a) and (b) of article 11. It is important 

109  (see footnote 40 
above), p. 34, para. 40.

110 , para. 41.
111 ., p. 35, para. 44.
112 ., p. 36, para. 47.
113 ., p. 37, para. 50.
114 , p. 35 (para. 43), p. 46 (paras. 86–87), p. 50 (para. 99).
115 , pp. 48–49, paras. 94–96.
116 ., p. 48, paras. 94–95.
117 , p. 38 (para. 53) and p. 50 (para. 98).
118 , pp. 40–41, paras. 65–68.
119 , p. 48, para. 92.

to stress that, as the shareholders in a company may be 
nationals of different States, several States of nationality 
may be able to exercise diplomatic protection in terms of 
these exceptions.

(4) Article 11 (a) requires that the corporation shall 

the shareholders shall be entitled to intervene on their 
behalf. Before the 

-
ted intervention on behalf of shareholders when the com-

120 The Court in 

-
equate.121

122 Only 

of the company are the shareholders deprived of the pos-

only if they became deprived of all such possibility that 
-

123

124

(5) The Court in  did not expressly 
state that the company must have ceased to exist in the 

 as a precondition to shareholders’ 
intervention. Nevertheless, it seems clear in the context of 

company should have ceased to exist in the State of incor-
poration and not in the State in which the company was 
injured. The Court was prepared to accept that the com-
pany was destroyed in Spain125

did not affect its continued existence in Canada, the State 
of incorporation: “In the present case, Barcelona Trac-
tion is in receivership in the country of incorporation. Far 

126

in the State of incorporation when it is formed or incorpo-

-

function as a corporate entity, must be determined by the 
law of the State in which it is incorporated.

120 Delagoa Bay Railway Co. case, J. B. Moore, Digest of Inter
national Law

The Claims of  
, et al. 10 , 

 claim, 
at 723.

121 See (footnote 40 
above), pp. 40–41, paras. 65–66.

122 ., p. 41, para. 66.
123 

( , p. 256) and Ammoun ( , pp. 319–320).
124 See v. 

 ECHR, Series A, No. 330-A, p. 25, para. 68.
125 See  (footnote 40 

-
maurice ( , p. 75) and Jessup ( , p. 194).

126 ., p. 41, para. 67.
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a) aims to ensure that the State of 
nationality of the shareholders will not be permitted to 

-
tion that is the cause of the corporation’s demise. This, 

of nationality of the corporation. The State of nationality 
of the shareholders will therefore only be able to exercise 
diplomatic protection in respect of shareholders who have 
suffered as a result of injuries sustained by the corporation 

-
tion is to limit the circumstances in which the State of 
nationality of the shareholders may intervene on behalf of 
such shareholders for injury to the corporation.

b -

in a corporation to exercise diplomatic protection on their 
behalf where the State of incorporation is itself responsi-

is, however, formulated in a restrictive manner so as to 
limit it to cases where incorporation was required by the 

-

(8) There is tentative evidence in support of a broad 
exception, without the restrictive condition contained in 

b), in State practice, arbitral awards127 and 

for intervention on the part of the State of nationality of 
the shareholders comes from three claims in which the 
injured corporation had been  to incorporate 

 and -

is to be limited to such circumstances, there is no doubt 
that it is in such cases that intervention is most needed. 

not intervene on behalf of its shareholders in a Mexican 
company:

-
poration under local law, and then plead such incorporation as the justi-

to protect the commercial interests of their nationals abroad.128

127 See Delagoa Bay Railway Company 
, M. M. Whiteman, Digest of International Law, 

, G. H. Hackworth, 
Digest of International Law

 et al. , 
UNRIAA,  

, 
vol. II (Sales No. 1949.V.1), p. 777, at p. 790. For a comprehensive 

 (footnote 108 
-

(ed.), Manual of International Law, London, Macmillan, 1968, p. 531, 
at pp. 580–581.

128 Whiteman, (footnote 127 above), pp. 1273–1274.

(9) In , Spain, the respondent State, 
was not the State of nationality of the injured company. 
Consequently, the exception under discussion was not 

reference to this exception:

It is quite true that it has been maintained that, for reasons of equity, 
a State should be able, in certain cases, to take up the protection of its 
nationals, shareholders in a company which has been the victim of a 
violation of international law. Thus a theory has been developed to the 

-
tection when the State whose responsibility is invoked is the national 
State of the company. Whatever the validity of this theory may be, it 
is certainly not applicable to the present case, since Spain is not the 
national State of Barcelona Traction.129

130 Tanaka131 and Jessup132 expressed 
full support in their separate opinions in 
tion -
holders to intervene when the company was injured by 
the State of incorporation.133 -
rice134 and Jessup135 conceded that the need for such a rule 

-
poration, neither was prepared to limit the rule to such 

136 Morelli137 and 
Ammoun,138

to the exception.

in the post-  period have occurred 
mainly in the context of treaties. Nevertheless they do 
indicate support for the notion that the shareholders of a 

of the company when it has been responsible for caus-
139 In the case,140 a Cham-

company whose shares were wholly owned by two Amer-

tion or on the proposed exception left open in 
 despite the fact that Italy objected that the com-

129  (see footnote 40 
above), p. 48, para. 92.

130 , pp. 72–75.
131 , p. 134.
132 , pp. 191–193.
133

v. 
 , p. 6, at p. 58, 

para. 20.
134  (see footnote 40 above), pp. 73–74, paras. 15 

and 16.
135 , pp. 191–192.
136 , pp. 257–259.
137 ., pp. 240–241.
138 ., p. 318.
139 See v.

, ILR, 

v. 

Convention on the settlement of investment disputes between States 
and Nationals of other States).

140   , 
p. 15.



141 This 
-

ber was not concerned with the evaluation of customary 
international law but with the interpretation of a bilateral 

142 which 
provided for the protection of United States shareholders 
abroad. On the other hand, the proposed exception was 
clearly before the Chamber.143 It is thus possible to infer 

injury to the corporation.144

(11) Before  there was support for 

over whether, or to what extent, State practice and arbitral 
 in 

of authority in favour of the exception. Subsequent devel-
opments, albeit in the context of treaty interpretation, have 

145 In these circumstances it would 

b) does 

whose incorporation, like the Calvo clause,146

diplomatic protection. It limits the exception to the situa-
tion in which the corporation had, at the time of the injury 
(a further restrictive feature), the nationality of the State 

-
poration under the law of the latter State was required by 

the State in which they wish to do business. In terms of 
b) this is not suf-

141 , p. 64 (para. 106) and p. 79 (para. 132).
142  Treaty 

Series, vol. 79, No. 1040, p. 171).
143

, 
pp. 87–88) and Schwebel ( , p. 94) on the subject.

144 This view is expressed by Y. Dinstein in “Diplomatic protection 
Interna

, The 

145

interest, as a shareholder or otherwise, in a company incorporated in 
another State and of which it is therefore a national, and that State 

reprinted in , vol. 37 
(1988), p. 1007.

146 See , vol. II, document A/CN.4/96, pp. 203–204.

of its nationals.

Commentary

(1) That shareholders qualify for diplomatic protection 

ICJ in  when it stated:

not involve responsibility towards the shareholders, even if their inter-

share in the residual assets of the company on liquidation. Whenever 

147

The Court was not, however, called upon to consider this 

shareholders was before the Chamber of the ICJ in the 
 case.148 -

149 that 
the Chamber was called on to interpret, and the Chamber 
did not expound on the rules of customary international 
law on this subject. In ,150 the European Court 

in -
holders to protection in respect of the direct violation of 

 no such violation had 
occurred.151

(3) Article 12 makes no attempt to provide an exhaus-

of the corporation itself. In  the Court 

assets of the company on liquidation—but made it clear 
that this list is not exhaustive. This means that it is left 
to courts to determine, on the facts of individual cases, 

 

as distinct from the corporation. In most cases this is a 

147 (see footnote 40 above), p. 36, paras. 46–47.
148 See footnote 140 above.
149  See footnote 142 above.
150  v  (see footnote 124 above).
151 , p. 23–24, para. 62.
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matter to be decided by the municipal law of the State of 
incorporation. Where the company is incorporated in the 

subjected to discriminatory treatment.152

persons.

Commentary

(1) The provisions of this chapter have hitherto focused 

There are two explanations for this. First, corporations, 

distinction between the separate entity of the corporation 

the latter. Secondly, it is mainly the corporation, unlike 
the public enterprise, the university, the municipality, the 

the machinery of international dispute settlement. Dip-

present set of draft articles do—and should—concern 

-

on whatever object or association it pleases. There is no 

without a formal act of incorporation by the State. This 
means that a body other than a natural person may obtain 

the merits of the realist theory, it is clear that, to exist, a 

152 In his separate opinion in 

by some municipal law system. This has been stressed by 
both the European Court of Justice153 and the International 
Court of Justice.154

corporations, public enterprises, universities, schools, 

partnerships (in some countries). The impossibility of 
-

sons provides one explanation for the fact that writers on 

-

-
text of diplomatic protection. The case law of the PCIJ 
shows that a commune155 (municipality) or university156 

and as national of a State. There is no reason why such 
-

tion if injured abroad, provided that they are autonomous 
-

157

assets set aside by a donor or testator for a charitable pur-

many foundations fund projects abroad to promote health, 
-

protection by the State under whose laws it has been cre-

as foundations.158

153 v. H. 
enue, ex parte

, European Court of Justice, 
, p. 5483, at para. 19.

154  (see footnote 40 
above), pp. 34–35, para. 38.

155 In Certain German Interests in Polish Upper Silesia, the PCIJ 

-
,  P.C.I.J. Reports, 

Series A, 
Geneva on 15 May 1922 (see G. Kaeckenbeeck, The International 

, London, Oxford University Press, 1942, 
p. 572).

156 In the statement from the case 

-

to it ( , Series A/B, p. 208, at 
pp. 227–232).

157 As diplomatic protection is a process reserved for the protection 

will not qualify for diplomatic protection. Private universities would, 
however, qualify for diplomatic protection, as would private schools, if 

158 -

 liber amicorum en homenaje 



other than corporations makes it impossible to draft sepa-
rate and distinct provisions to cover the diplomatic pro-

only realistic, course is to draft a provision that extends 
the principles of diplomatic protection adopted for cor-

necessary to take account of the different features of each 

nationality of corporations and the application of the prin-
ciple of continuous nationality to corporations, contained 
in articles 9 and 10 respectively, will apply, “as appropri-

than corporations. Initially the phrase “
was used, but the Commission decided not to employ a 

-
ence is made to articles 11 and 12 as they are concerned 

PART THREE

LOCAL REMEDIES

Commentary

(1) Article 14 seeks to codify the rule of customary 
-

edies as a prerequisite for the presentation of an interna-

 case as “a well-established rule of custom-
159 and by a Chamber of the ICJ in 

the  case as “an important principle of customary 
160 The exhaustion of local remedies 

rule ensures that “the State where the violation occurred 
should have an opportunity to redress it by its own means, 

161 The 
Commission has previously considered the exhaustion of 
local remedies in the context of its work on State respon-

162

, Montevideo, Fundación 
Cultura Universitaria, 1994, pp. 571–580.

159 (see footnote 31 above), p. 27.
160 ( ) (see footnote 140 above), p. 42, 

para. 50.
161  (see footnote 31 above), p. 27.
162  See article 22 of the draft articles on State responsibility pro-

Yearbook … 
, vol. II (Part Two), chap. III, sect. D.1 (draft article 22 was 

approved by the Commission at its twenty-ninth session and the text 

partly or mainly by public capital is also required to 

tionis
entitled to diplomatic protection in the exceptional cir-
cumstances provided for in article 8, are also required to 
exhaust local remedies.

consequences are attached and is best used to identify the 
moment in time at which the claim is formally made.

-
ject to article 16 which describes the exceptional circum-
stances in which local remedies need not be exhausted. 

remedies were not followed for two reasons. Firstly, 

local remedies be exhausted needs special attention in a 
separate provision. Secondly, the fact that the burden of 

local remedies are available, while the burden of proof 

are no effective remedies open to the injured person,163 
requires that these two aspects of the local remedies rule 
be treated separately.

(5) The remedies available to an alien that must be 

-

exhausted.164

national must exhaust all the available judicial remedies 
provided for in the municipal law of the respondent State. 
If the municipal law in question permits an appeal in the 

, vol. II 

, vol. II 

163 The question of burden of proof was considered by the Special 
Rapporteur in section C of his third report on diplomatic protection 
(see footnote 19 above). The Commission decided not to include a 
draft article on this subject (see Yearbook … 2002, vol. II (Part Two), 
pp. 62–64, paras. 240–252). See also the  ( ) case 
(footnote 140 above), pp. 46–48, paras. 59–63.

164 In the Ambatielos Claim, the arbitral tribunal declared that “it 

, 
-

, 2nd ed., 
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leave to appeal to that court.165 Courts in this connection 
include both ordinary and special courts since “the crucial 
question is not the ordinary or extraordinary character of 

166 

(6) Administrative remedies must also be exhausted. 
The injured alien is, however, only required to exhaust 

is not required to approach the executive for relief in the 
exercise of its discretionary powers. Local remedies do 

167 or those whose “pur-
168 

-
169

(7) In order to satisfactorily lay the foundation for an 

 case the Cham-
ber of the ICJ stated that:

pursued as far as permitted by local law and procedures, and without 
success.170

This test is preferable to the stricter test enunciated in the 
 that:

and adjudicated upon by the municipal Courts.171

-
dence available to him to support the essence of his claim 

172 He cannot 
use the international remedy afforded by diplomatic pro-
tection to overcome faulty preparation or presentation of 
his claim at the municipal level.173

165 This would include the process before the United 
States Supreme Court.

166 v  
, European Commission and European Court 

of International Law in its resolution of 1954 (
, vol. 46, 1956, p. 364). See also Lawless v. 

 , European Com-

, p. 308, at pp. 318–322.
167 

, UNRIAA, vol. III (Sales 
No. 1949.V.2), p. 1479.

168 v. 
European Commission and European Court of Human 

, p. 238.
169  See v.

 I.C.J. Reports 2004, 
p. 12, at pp. 63–66, paras. 135–143.

170  (see footnote 140 above), p. 46, 
para. 59.

171 (see footnote 167 above), p. 1502.
172 See the Ambatielos Claim (see footnote 164 above).
173 See D. P. O’Connell, International Law, vol. 2, 2nd ed., London, 

Stevens, 1970, p. 1059.

Commentary

(1) The exhaustion of local remedies rule applies only 
to cases in which the claimant State has been injured 

174 It does not 
apply where the claimant State is directly injured by the 

-

that it contains elements of both injury to the State and 
injury to the nationals of the State. Many disputes before 
international courts have presented the phenomenon of 
the mixed claim. In the 
Consular Staff in Tehran case,175 there was a direct vio-
lation on the part of the Islamic Republic of Iran of the 
duty it owed to the United States of America to protect 
its diplomats and consuls, but at the same time there was 
injury to the person of the nationals (diplomats and con-

 case,176 there 

-
poration. In 
in Tehran the ICJ treated the claim as a direct violation of 

 case the Court 
found that the claim was preponderantly indirect and that 

 had failed to exhaust local remedies.

(3) In the case of a mixed claim it is incumbent upon 
the tribunal to examine the different elements of the claim 
and to decide whether the direct or the indirect element 
is preponderant. In the  case a Chamber of the ICJ 

claim was premised on the violation of a treaty and that 
it was therefore unnecessary to exhaust local remedies, 

the Chamber has no doubt that the matter which colours and pervades 

177

Closely related to the preponderance test is the sine 
qua non 

174 This accords with the principle expounded by the PCIJ in the 

-

175  
, p. 3. See, too, 

Nationals (see footnote 169 above), para. 40, in which the Court held 

of article 36 (1) of the Vienna Convention on Consular Relations.
176 See footnote 31 above.
177  (see footnote 140 above), p. 43, 

para. 52. See also, the case (footnote 31 above), p. 28.



behalf of the injured national. If this question is answered 

must be exhausted. There is, however, little to distin-

a claim is preponderantly based on injury to a national 
this is evidence of the fact that the claim would not have 

circumstances the Commission preferred to adopt one test 
only—that of preponderance.

is direct or indirect are not so much tests as factors that 
-

but for the injury to the national. The principal factors to 

of the dispute, the nature of the claim and the remedy 
claimed. Thus where the subject of the dispute is a dip-

178 or State property179 the claim will nor-
mally be direct, and where the State seeks monetary relief 
on behalf of its national the claim will be indirect.

(5) Article 15 makes it clear that local remedies are to 
be exhausted not only in respect of an international claim 

-

injured national, but simply requests a decision on the 
interpretation and application of a treaty, there is no need 
for local remedies to be exhausted,180 there are cases in 
which States have been required to exhaust local rem-

the course of, or incidental to, its unlawful treatment of 
a national.181 Article 15 makes it clear that a request for 

per se is not exempt from the 
exhaustion of local remedies rule. Where the request for 

it is still possible for a tribunal to hold 
that in all the circumstances of the case the request for 

basis of an injury to the national. Such a decision would 
be fair and reasonable where there is evidence that the 
claimant State has deliberately requested a declaratory 

remedies rule.

178  See the 
case (footnote 175 above).

179 See the Corfu Channel case ( v. Albania), Mer
, , p. 4.

180 See  

and 

Opinion, , p. 12, at p. 29, para. 41.
181 See 

 (footnote 140 above), p. 43.

b

c

Commentary

(1) Article 16 deals with the exceptions to the exhaustion 
a) to ( ), which deal 

with circumstances which make it unfair or unreasonable 
that an injured alien should be required to exhaust local 

clear exceptions to the exhaustion of local remedies rule. 
) deals with a different situation—that which 

arises where the respondent State has waived compliance 
with the local remedies rule.

Paragraph a

a) deals with the exception to the exhaus-
tion of local remedies rule sometimes described, in broad 

Commission considered three options for the formulation 
-

edies need not be exhausted:

 (ii)  The local remedies offer no reasonable pros-

(iii)   The local remedies provide no reasonable 
possibility of an effective redress.

authorities.

Arbitration,182

On the other hand, the Commission took the view that 

decisions,183

182 (see footnote 167 above), p. 1504.
183 See Retimag S. A. v

, European Commis-

 v. 

, Council of Europe, European Commission of Human 
, vol. 18, p. 66, at p. 74. See also the com-

mentary to article 22 of the draft articles on State responsibility adopted 
by the Commission at its twenty-ninth session (footnote 162 above).
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-

reasonable possibility of an effective redress. This test 
-

pacht in the Norwegian Loans case184 and is supported by 
185 Moreover, it accords with judi-

cial decisions which have held that local remedies need 
not be exhausted where the local court has no jurisdic-

186 -

187 the local courts are 
188 there is a consist-

ent and well-established line of precedents adverse to the 
189 the local courts do not have the competence to 

190 
or the respondent State does not have an adequate system 
of judicial protection.191

(4) The question whether local remedies do or do not 
offer the reasonable possibility of an effective redress 

184 See the Case of Certain Norwegian Loans (  v. Norway), 
 , p. 9, at p. 39.

185 See the third report on diplomatic protection (footnote 19 above), 
para. 35.

186 See the  case (footnote 32 above), 
, AJIL, 

 (footnote 127 

, UNRIAA, 
separate opinion in the Norwegian Loans case (footnote 184 above), 

(footnote 167 above), 
p. 1535.

187 See (foot-
note above). See also 

, UNRIAA, vol. Ambatielos (foot-
 (footnote 31 above), p. 28.

188 See v. Great Britain, Arbi

 v. , ILM, 
vol. 28, 1989, p. 291, at pp. 304–309.

189 See 
“S.S. Lisman , UNRIAA, vol. III, p. 1767, 

, 
(footnote 167 above), 

X. v. 

X v.

, European Commission and European Court of Human 

X v.
, European Commission and European Court 

, p. 196, at p. 202.
190 See (footnote 167 above), pp. 1496–

v. 
 v. Turkey, , ECHR, Series A: 

Hornsby v. 
, , , ECHR,

, No. 33, p. 495, at p. 509, para. 37.
191 See v. 

dictatorship in Chile, the Inter-American Commission on Human 

under military justice obviated the need to exhaust local remedies (see 
 Annual Report of 

, OEA/
Ser.L/V/II.74, document 10 rev. 1, pp. 136 et seq.).

cirumstances at the time at which they are to be used. This 
is a question to be decided by the competent international 

-
tion of local remedies. The decision on this matter must be 
made on the assumption that the claim is meritorious.192

Paragraph b

(5) That the requirement of exhaustion of local remedies 
may be dispensed with in cases in which the respondent 
State is responsible for an unreasonable delay in allow-

193

practice,194 judicial decisions195 and scholarly opinion. 

which local remedies are to be implemented. Each case 

Claims Commission stated in the  
way Company case:

The Commission will not attempt to lay down with precision just 

196

b makes it clear that the delay in the 

responsible for an injury to an alien. The phrase “remedial 

meant to cover the entire process by which local remedies 

remedies are channelled.

Paragraph c

(7) The exception to the exhaustion of local remedies 
rule contained in article 16 (a), to the effect that local 
remedies do not need to be exhausted where “the local 
remedies provide no reasonable possibility of effec-

192 See 
Ambatielos (footnote 164 above), pp. 119–120.

193

, vol. II, document A/CN.4/96, pp. 173–231, at 

International Responsibility of States for Injuries to Aliens prepared in 
1960 by the Harvard School of Law, reproduced in Sohn and Baxter, 

(footnote 65 above), p. 577.
194

v. Uruguay, Communica-
, 

,  v. Turkey, Appli
, No. 84 A, ECHR, , 1996, 

p. 5, at p. 15. 
195 See   

Britain v. , 

, P.C.I.J., Series A/B, No. 52, p. 11, at 
p. 16.

196 See footnote 195 above.



-

hardship to the injured alien to exhaust local remedies. 
For instance, even where effective local remedies exist, 
it would be unreasonable and unfair to require an injured 
person to exhaust local remedies where his property has 
suffered environmental harm caused by pollution, radio-

he is on board an aircraft that is shot down by a State 

remedies by the respondent State or some other body. In 

not be exhausted because of the absence of a voluntary 
link or territorial connection between the injured indi-
vidual and the respondent State or because of the exist-
ence of a special hardship exception.

(8) There is support in the literature for the proposition 
that in all cases in which the exhaustion of local remedies 
has been required there has been some link between the 
injured individual and the respondent State, such as vol-
untary physical presence, residence, ownership of prop-
erty or a contractual relationship with the respondent 
State.197 Proponents of this view maintain that the nature 
of diplomatic protection and the local remedies rule has 

-
-

that State and could therefore be expected to exhaust 
local remedies in accordance with the philosophy that 

outside its territory or by some act within its territory 
in circumstances in which the individual has no con-
nection with the territory. Examples of this are afforded 
by transboundary environmental harm (for example, 
the explosion at the Chernobyl nuclear plant near Kiev 
in the Ukraine, which caused radioactive fallout as far 

of an aircraft that has accidentally strayed into a State’s 
airspace (as illustrated by the 

that had accidentally entered its airspace198). The basis 
for such a voluntary link or territorial connection rule is 

is only where the alien has subjected himself voluntarily 
to the jurisdiction of the respondent State that he can be 
expected to exhaust local remedies.

(9) Neither judicial authority nor State practice pro-
-

tion to the exhaustion of local remedies rule. While there 
are tentative dicta in support of the existence of such an 

197  

 p. 83 et seq., 
at p. 94.

198   (Israel v. 
Bulgaria), , , p. 127.

exception in the 199 and Salem200 cases, in 
other cases201 tribunals have upheld the applicability of 
the local remedies rule despite the absence of a voluntary 
link between the injured alien and the respondent State. 
In both the Norwegian Loans case202 and the 

 case203

voluntary link requirement were forcefully advanced, but 
in neither case did the ICJ make a decision on this mat-
ter. In the Trail Smelter case,204

pollution in which there was no voluntary link or territo-
rial connection, there was no insistence by Canada on the 
exhaustion of local remedies. This case and others205 in 
which, where there was no voluntary link, local remedies 

support to the requirements of voluntary submission to 
jurisdiction as a precondition for the application of the 
local remedies rule. The failure to insist on the application 
of the local remedies rule in these cases can, however, be 
explained as an example of direct injury, in which local 
remedies do not need to be exhausted, or on the basis that 

remedies to be exhausted.

(10) While the Commission took the view that it is nec-
essary to provide expressly for this exception to the local 
remedies rule, it preferred not to use the term “voluntary 

subjective intention of the injured individual rather than 
the absence of an objectively determinable connection 
between the individual and the host State. Moreover, it 

practice, hence the decision of the Commission to require 

injured alien and the host State. This connection must be 

the injury suffered. A tribunal will be required to examine 
not only the question whether the injured individual was 
present, resided or did business in the territory of the host 
State but whether, in the circumstances, the individual, by 
his conduct, had assumed the risk that if he suffered an 
injury it would be subject to adjudication in the host State. 

relationship between the injured alien and the host State 
in the context of the injury in order to determine whether 

199 Here the ICJ stated: “it has been considered necessary that the 
 should have an opportunity to 

, p. 27 (emphasis 
added).

200 In the Salem

footnote 66 above), p. 1202.
201 Ambatielos 

(see footnote 164 above).
202 Case of Certain Norwegian Loans (  v. Norway), 

th  , 
vol. I, p. 408.

203 th  (Israel 
v. Bulgaria), , I.C.J. 

, pp. 531–532.
204  The Trail Smelter case v. , UNRIAA, 

vol. III, p. 1905.
205 The Virginius case (1873), reported in J. B. Moore, A Digest of 

International Law
the Jessie case (1921), reported in AJIL, vol. 16 (1922), pp. 114–116.
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there had been an assumption of risk on the part of the 
injured alien.

a tribunal the power to dispense with the need for the 
exhaustion of local remedies where, in all the circum-
stances of the case, it would be unreasonable to expect 
compliance with this rule. Each case will obviously have 

-
mination and it would be unwise to attempt to provide 

-

prohibitive.

Paragraph d

(12) A State may be prepared to waive the requirement 
that local remedies be exhausted. As the purpose of the 
rule is to protect the interests of the State accused of mis-

protection itself. The Inter-American Court of Human 

international law and international practice, the rule which requires the 

to it before it has had the opportunity to remedy them by internal means. 
The requirement is thus considered a means of defence and, as such, 
waivable, even tacitly.206

(13) Waiver of local remedies may take many different 
forms. It may appear in a bilateral or multilateral treaty 

appear in a contract between the alien and the respondent 

from the conduct of the respondent State in circumstances 
in which it can be described as estoppel or forfeiture.

(14) An express waiver may be included in an 

-

or some other form of international dispute settlement. It 
may also be included in a contract between a State and 

waiver of the local remedies is valid. Waivers are a com-
mon feature of contemporary State practice and many 

the best-known example is to be found in article 26 of 
the Convention on the settlement of investment disputes 
between States and Nationals of other States, which 
provides:

206  
et al. , Inter-American Court of Human 

 

, ILR, vol. 56, p. 337, at p. 370, para. 55.

Consent of the parties to arbitration under its Convention shall, 
unless otherwise stated, be deemed consent to such arbitration to the 

exhaustion of local administrative or judicial remedies as a condition of 
its consent to arbitration under this Convention.

-

between State and alien, are irrevocable, even if the con-
207

(15) Waiver of local remedies must not be readily 
implied. In the  case a Chamber of the ICJ stated in 
this connection that it was:

unable to accept that an important principle of customary international 
law should be held to have been tacitly dispensed with, in the absence 

208

(16) Where, however, the intention of the parties to 

to this intention. Both judicial decisions209 and the writ-

can be laid down as to when an intention to waive local 
remedies may be implied. Each case must be determined 

circumstances of its adoption. Where the respondent 

may arise in the future with the applicant State, there 

not involve the abandonment of the claim to exhaust all 
local remedies in cases in which one of the Contract-

210 That 

the ICJ in the  case.211 A waiver of local remedies 
-

ment entered into after the dispute in question has arisen. 
In such a case it may be contended that such a waiver 
may be implied if the respondent State entered into an 

injury to the national who is the subject of the dispute 

remedies rule.

207 See et al. (footnote 206 above) and 
).

208 (see footnote 140 above), p. 42, 
para. 50.

209 See, for example, v. Polish State, Case No. 322 
 

v. 
 

Reports
210

vol. 42 (1967), p. 32.
211 See footnote 140 above. In the  

case (see footnote 32 above), the PCIJ held that acceptance of the 
Optional Clause under article 36 (2) of the Statute of the Court did not 

by , pp. 35–36).



212 the Com-
mission preferred not to refer to estoppel in its formulation 

The Commission took the view that it was wiser to allow 

inferred to be treated as implied waiver.

PART FOUR

MISCELLANEOUS PROVISIONS

 

Commentary

(1) The customary international law rules on diplomatic 
protection that have evolved over several centuries, and the 

-
213 The present 

articles are therefore not intended to exclude or to trump 

and States other than the State of nationality of an injured 
individual, to protect the individual under either customary 

treaty or other treaty. They are also not intended to inter-

-
national law to actions or procedures other than diplomatic 
protection to secure redress for injury suffered as a result 

of nationality of an injured individual or a third State 
-
-

national Convention on the Elimination of All Forms of 

-
ment or Punishment (art. 21), the European Convention 

(arts. 47–54). The same conventions allow a State to pro-
-

over, customary international law allows States to protect 

212 See  (footnote 140 above), p. 44, 

, UNRIAA, 

, ILR, vol. 71, p. 366, at p. 380, para. 46.
213

particularly paras. 22–32.

The decision of the ICJ in the 1966 
214 -

bad law and was expressly repudiated by the Commission 
in its articles on State responsibility.215 Moreover, article 
48 of those articles permits a State other than the injured 
State to invoke the responsibility of another State if the 

-
nity as a whole.216

-

the individual’s State of nationality or another State, in 

-
217

under international law may also arise outside the frame-
 case the ICJ held 

that article 36 of the Vienna Convention on Consular Rela-
 

cle 1 of the Optional Protocol, may be invoked in this 
218 and 

in the  case the Court further observed:

219

-
sponsibility—article 33—to take account of this develop-
ment in international law.220

(4) The actions or procedures referred to in article 17 

for example, in a number of treaties on the protection 
of investment. Article 17 does not, however, deal with 
domestic remedies.

(5) This draft article is primarily concerned with the 
-

of States, natural persons and other entities conferred by 
treaties and customary rules on other subjects, such as the 

procedures other than diplomatic protection.

(6) Article 17 makes it clear that the present draft arti-
-

uals or other entities may have to secure redress for injury 

214 
 , p. 6.

215 
(commentary to article 48, footnote 725).

216 , para. 76.
217 See, for example, the Optional Protocol to the International Cov-

-
vention on the Elimination of All Forms of Racial Discrimination and 

218  (Germany v. ), , 
, p. 466, at p. 494, para. 77.

219 (see foot-
note 169 above), p. 36, para. 40.

220

(Yearbook , para. 76).
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procedures other than diplomatic protection. Where, how-
ever, a State resorts to such procedures it does not aban-

of an individual if that individual should be a national.221

(7) One member of the Commission considered the 

 with priority over remedies pursuant to dip-
lomatic protection. Some members of the Commission 
also expressed the view that articles 17 and 18 should be 

Commentary

by bilateral investment treaties (BITs).222 The number of 
-
-

ments in existence. An important feature of the BIT is its 
procedure for the settlement of investment disputes. Some 
BITs provide for the direct settlement of the investment 
dispute between the investor and the host State, before 
either an  tribunal or a tribunal established by the 
International Centre for Settlement of Investment Dis-
putes (ICSID) under the Convention on the settlement 
of investment disputes between States and Nationals of 
other States (ICSID Convention). Other BITs provide for 
the settlement of investment disputes by means of arbi-
tration between the State of nationality of the investor 
(corporation or shareholder) and the host State over the 
interpretation or application of the relevant provision of 
the BIT. The dispute settlement procedures provided for 

-
-

the investor direct access to international arbitration and 
they avoid the political uncertainty inherent in the discre-
tionary nature of diplomatic protection.

(2) Where the dispute resolution procedures provided 
for in BITs or the ICSID Convention are invoked, diplo-
matic protection is in most cases excluded.223

221 In Selmouni v. 
, ECHR, , 

p. 149, the Netherlands intervened in support of a national’s individual 

-
cise of diplomatic protection on behalf of the injured individual, had it 
chosen to do so.

222

 (see footnote 40 above), p. 47, para. 90.
223 Article 27 (1) of the ICSID Convention provides: “No Contract-

claim, in respect of a dispute which one of its nationals and another 
-

State shall have failed to abide by and comply with the award rendered 

(3) Article 18 makes it clear that the present draft arti-

and multilateral investment treaties. However, it acknowl-
-
-

lated so that the draft articles do not apply “

of a BIT. To the extent that the draft articles remain con-
sistent with the BIT in question, they continue to apply.

Commentary

of the State or States of nationality of a ship’s crew to 
exercise diplomatic protection on their behalf, while at 

-

behalf, irrespective of their nationality, when they have 
been injured in the course of an injury to a vessel result-

to exercise diplomatic protection on behalf of the mem-

nationality of the ship. At the same time it is necessary to 

seek redress in respect of the members of the ship’s crew. 
-

tection in the absence of the bond of nationality between 

there is nevertheless a close resemblance between this 
type of protection and diplomatic protection.

(2) There is support in the practice of States, in judicial 
224 for the posi-

may seek redress for members of the crew of the ship who 
do not have its nationality. There are also policy consid-
erations in favour of such an approach.

(3) State practice emanates mainly from the United 
-

tionally been entitled to the protection of the United States 

was that once a seaman enlisted on a ship, the only rel-
225 This unique 

-

224 See H. Meyers, The Nationality of Ships

Law Prin
, 6th ed., Oxford University Press, 

2003, p. 460.
225 See the Ross case, , vol. 140 (1911), p. 453.



226 Doubts have, 
however, been raised as to whether this practice provides 
evidence of a customary rule by the United States itself 
in a communication to the Commission dated 20 May 
2003.227

(4) International arbitral awards are inconclusive on the 
-

case, the umpire, Sir Edward 
Thornton, held that:

own are entitled, for the duration of that service, to the protection of the 
228

In the I’m Alone case,229

the Canadian Government successfully claimed compen-
sation on behalf of three non-national crew members, 

members of the crew were to be deemed, for the purposes 
of the claim, to be of the same nationality as the vessel. In 
the Reparation for injuries

exercise protection on behalf of alien crew members.230

(5) In 1999, ITLOS handed down its decision in the 
Saiga case231 which provides support, albeit not unam-

non-national crew members. The dispute in this case arose 
out of the arrest and detention of the Saiga by Guinea, 

of Guinea. The Saiga

-

the arrest, Guinea detained the ship and crew. In proceed-

of St. Vincent’s claim, inter alia
injured crew members were not nationals of St. Vincent. 

sibility of the claim and held that Guinea had violated the 

and its crew. It ordered Guinea to pay compensation to 

226 See Hackworth, (footnote 127 above), vol. III, p. 418, and 
vol. IV, pp. 883–884.

227

communication relies heavily on a critical article by A. Watts, “The 

terly, vol. 7 (1958), p. 691.
228 v. , J. B. Moore, International Arbitra

tions, vol. 3, p. 2536.
229 v. , UNRIAA, vol. III, 

p. 1609.
230 

Nations 

231  
 v.  , vol. 3, p. 10.

Saiga and for injury to the 
crew.

one of direct injury to St. Vincent,232 the Tribunal’s reason-

objected to the admissibility of the claim in respect of the 
-

matic protection in respect of non-nationals of St. Vin-
cent.233 St. Vincent, equally clearly, insisted that it had 

-
234

objection the Tribunal stated that the United Nations Con-
vention on the Law of the Sea in a number of relevant 

235 
It stressed that:

-
ties of these persons are not relevant.236

-
Saiga when it called attention to “the 

the State of which such a person is a national, undue hardship would 
ensue.237

-
cient for one State to seek redress on behalf of all crew 
members than to require the States of nationality of all 

nationals.

-
tion. In the view of the Commission both diplomatic pro-

-
cumstances they should receive the maximum protection 
that international law can offer.

232 , pp. 45–46, para. 98.
233 , p. 47, para. 103.
234 , para. 104.
235 , pp. 47–48, para. 105.
236 , p. 48, para. 106.
237 , para. 107.


